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(JL DA 0630/10) 
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Responsible Officer:  Manager Development Services  
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  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 7 

EXECUTIVE SUMMARY 

The City is in receipt of a planning application seeking approval to construct 
two, two storey Residential Buildings at the vacant site located at 62 Stockdale 
Road, O’Connor (the site). 
 
The application is referred to the Planning Services Committee as the 
development requires discretionary decisions of Council in relation to the 
proposed Residential Building use and subsequent proposed relaxation for 
on-site car parking bays.  
 
Furthermore, the City has received several submissions which have raised 
concerns that can not be adequately addressed via planning conditions. 
 
In relation to built form requirements of LPS4, the R-Codes and Council’s 
L.P.P3.8 O’Connor Local Planning Policy, the development is considered 
compliant apart from on-site car parking. This variation alone is not 
considered to warrant a recommendation of refusal of the application.  
 
However the proposed Residential Building development and use is not 
considered to adhere to the objectives (Residential Zone) of Clause 4.2 and 
several provisions of Clause 10.2 of the City’s Local Planning Scheme No.4. 
Consequently the application is recommended for refusal.  
 
BACKGROUND 

The subject site is zoned ‘Residential’ under the provisions of LPS4 and has a 
residential density coding of R20. The site is located at No.62 Stockdale Road, 
O’Connor within the street block bounded by Stockdale Road to the west, South 
Street to the south, Peel Road to the north and Jarvis Street to the east.  
 
The site is not listed on the City’s Heritage List, and is not located within a prescribed 
Heritage Area under LPS4. The site is approximately 1181m2, has a west east 
orientation and is currently vacant.  
 
The direct northern, southern and eastern adjoining properties are also zoned 
‘Residential’. The northern and southern adjoining sites are occupied by single 
storey Single Houses. The eastern adjoining Residential zoned property is currently 
vacant.  
 
The immediate western adjacent property is zoned Commercial under LPS4 and is 
currently occupied by a large Commercial building. See Attachment 2 of this report 
for streetscape photos of the built form within direct proximity of the site. 
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DETAILS 
 
On 6 December 2010, the City received a planning application seeking approval to 
construct two, two storey Residential Buildings on the vacant subject site.  
The proposed development will consist of two skillion roofed buildings which will 
incorporate a total of 24 bedrooms (12 single bedroom units with associated en-
suites in each building) with communal recreational rooms, laundry facilities and 
outdoor living area. The applicant is proposing a total of 16 on site car bays for the 
development. 
 
The applicant is seeking Council’s discretion in relation to: 
 

 Residential Building being a discretionary use (‘A’ use) under the LPS4, and 
 Relaxation for on site car parking provisions of 5.7.3 of LPS4. 

 
See ‘Attachment 1’ of this report for a copy of development plans. 
 
CONSULTATION 

Community 

The application was required to be advertised in accordance with Clause 9.4 of the 
LPS4, as the application includes a use that is classified as an ‘A’ use under LPS4 
and development which requires several performance based assessments.  At the 
conclusion of the advertising period, being 12 January 2011, the City had received 
three submissions. A summary of the objections raised are as follows: 
 
Amenity Impacts 
 

 The proposal will impact the visual privacy of adjoining residential 
properties, 

 
 Potential antisocial behaviour and security issues resulting from the 

proposed use, 
 

 Impact on the amenity of neighbouring properties in terms of excess noise 
and visual pollution, 

 
 The shortfall of on-site car parking for the development will cause 

unnecessary traffic congestion due to excess demand relying on street 
parking, 

 
 The height of development is considered to be excessive, 

 
 The proposed setback, height and scale of the development will 

significantly impact the adjoining residential properties in terms of loss of 
views and dominating poor aesthetic appearance. 
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Streetscape Impacts 
 

 The development is not sympathetic with O’Connor’s well established 
streetscape and not compatible with local character, bulk and scale of the 
area, 

 
 The two, two storey buildings are completely incongruent to the immediate 

sites on all sides and O’Connor locality, 
 

 The proposal is not considered to be consistent with the objectives of 
Clause 4.2 of LPS4, being the objectives of the Residential zone of 
Fremantle, 

 
 The proposed land use, will detrimentally impact the amenity and 

residential aesthetics of Stockdale Road and neighbouring Jarvis Street 
and Chamberlain Street for O’Connor residents. 

 
 The development doesn’t compliment the existing pattern of residential 

built form as it does not have sufficient communal open space or outdoor 
lining areas 

 
Other Concerns 

 Concerns regarding potential effect on property values by he proposed 
development. 

 
 According to Australian Bureau of Statistics 2006 (Census of Population 

and Housing), O’Connor had a total population of 248 people and based 
on this percentage, permitting a single development site to hold 10% of the 
total O’Connor population is considered excessive and in compatible with 
the existing density layout of this residential area,  

 
 This development is considered to ‘be better suited where there is: 
 

a)  a greater and genuine local need,  
b) better access to services (e.g. Centre Link, education and training, 

Health etc) of the kind that are likely to be accessed for tenants of 
lodging houses, and 

c) Buildings similar of the type, shape and bulk of the proposed 
development. 

 
The City contacted the applicant regarding the concerns raised and as a result the 
applicant requested that the City arrange a community meeting between submitters 
and the applicant.  
 
On 17 February 2011, a meeting was conducted between the applicant and 
submitters with City Officers acting in a facilitating role. Approximately 10 community 
members and two elected members attended this meeting. The above mentioned 
concerns will be addressed individually in the ‘Planning Comment’ section of this 
report. 
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STATUTORY AND POLICY ASSESSMENT 

The proposed development has been assessed against the provisions of the City’s 
LPS4 and Council’s L.P.P3.8 –O’Connor Local Planning Policy. 
 
Local Planning Scheme No. 4 
 
The proposed ‘Residential Building’ use of the site is classified as an ‘A’ use under 
LPS4, meaning that the use is not permitted unless Council has exercised it’s 
discretion and grants planning approval after giving special notice in accordance with 
clause 9.4 of LPS4, that being advertising. 
 
Clause 4.2.1 (a) ‘Residential’ zone objectives, which state as follows: 
 
Development within the Residential zone shall- 
 

 (i)  provide for residential uses at a range of densities with a 
variety of housing forms to meet the needs of different 
household types, while recognising the limitations on 
development necessary to protect local character,  

(ii)  safeguard and enhance the amenity of residential areas and 
ensure that development, including alterations and additions, 
are sympathetic with the character of the area,  

(iii)  encourage high standards of innovative housing design which 
recognise the need for privacy, energy efficient design and bulk 
and scale compatible with adjoining sites,  

(iv)  recognise the importance of traditional streetscape elements to 
existing and new development,  

(v)  conserve and enhance places of heritage significance the 
subject of or affected by the development, and  

(vi)  safeguard and enhance the amenity of residential areas by 
ensuring that land use is compatible with the character of the 
area.  

 
The following provisions of clause 10.2 – Matters to be considered by the Council 
are of relevance to this assessment: 
 
10.2.1.1 The Council in considering an application for planning approval shall have 

due regard and may attach conditions relating to these, but not be limited 
to, such of the following matters as are  in the opinion of the Council 
relevant to the sue or development subject of the application – 

 
(a) the aims, objectives and provisions of this Scheme and any 

other relevant planning Scheme(s) operating within the Scheme 
area, including the Metropolitan Region Scheme,… 

 
(i)  the compatibility of a use or development within its setting,… 
 
(o)  the preservation of the amenity of the locality, 



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 11 

 
(p) the intensity and nature of the proposed use, including its 

environmental impact by way of emissions, illumination and 
hours of operation,… 

 
(w) the relationship of the proposal to development on adjoining land 

or on other land in the locality including but not limited to, the 
likely effect of the height, bulk, scale, orientation and 
appearance of the proposal,.. 

 
Car parking 
 
Clause 5.7.3 – Relaxation of Parking Requirements – states that Council may waive 
or reduce the standard parking requirements specified in table 3 subject to the 
applicant satisfactorily justifying a reduction due to one or more of the following 
reasons: 
 

(i)  the availability of car parking in the locality including street parking, 
(ii) the availability of public transport in the locality, 
(iii) any reduction in car parking demand due to the sharing of car spaces 

by multiple uses, either because of variation of car parking demand 
over time or because of efficiencies gained from the consolidation of 
shared car parking spaces, 

(iv) any car parking deficiency or surplus associated with the existing use 
of the land, 

(v) legal arrangements have been made in accordance with clause 5.7.4 
for the car parking or shared use of parking areas which are in the 
opinion of the Council satisfactory, 

(vi) any credit which should be allowed for a car parking demand deemed 
to have been provided in association with a use that existed before 
the change of parking requirement, 

(vii) the proposal involves the restoration of a heritage building or retention 
of a tree worthy of preservation, 

(viii) any other relevant consideration. 
 
PLANNING COMMENT 

In determining this application the key elements that require Council’s consideration 
are; 
 

 Whether the proposed ‘Residential Building’ use and development is 
consistent with the objectives of Clause 4.2.1 (a) – Residential zone of 
LPS4, and 

 
 Whether the proposed development and use satisfies the matters outlined in 

clause 10.2 – Matters to be considered by Council. 
 
In determining if this proposal is appropriate for this site, the application needs to be 
assessed against the objectives outlined above within Clause 4.2.1 (a) of LPS4.  
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Land Use 
 
The R-Codes define a Residential Building as, ‘A building or portion of a building, 
together with rooms and outbuildings separate from such building but incidental 
thereto; such building being used or intended, adapted or designed to be used for 
the purpose of human habitation; 
 

 Temporarily by two or more persons; or 
 Permanently by seven of more persons, who do not comprise a single family, 

but does not include a hospital or sanatorium, a prison, a hotel, a motel or a 
residential school. 

 
As part of this application the applicant has submitted a management plan which 
stipulates that ‘the intention is for the accommodation to be long term residential. 
Minimum intention to reside for 3 months and average stay to be more than 12 
months’. See ‘Attachment 1’ below for a copy of the proposed management plan. 
 
In terms of density, the subject site is coded R20 under LPS4. Meaning that if the 
subject site were to be developed for Single House or Grouped Dwelling purposes, a 
maximum of two dwellings would normally be allowed to be constructed on site, 
equating to a maximum of 12 unrelated people (or more for a single family) permitted 
inhabiting the overall site. The applicant is proposing a maximum of 24 people (12 
people per building) as part of this proposal, which is a significant increase in density 
compared with that that typically allowed for sites with this  R -Coding.  
 
The level of intensity proposed for the Residential Building use is also a matter in 
which Council needs to have due regard under Clause 10.2 – Matters to be 
considered by the Council of LPS4. One submission received during the community 
consultation raised concerns regarding how such a level of density could be 
entertained for this site. The submitter objected to the potential 10% increase of 
O’Connor’s residential population which would potentially be excessive and 
inconsistent with the existing residential density layout of O’Connor.  
 
This level of density is not consistent with prescribed residential density layout of 
O’Connor, and as such could detrimentally impact the residential amenity of 
adjoining residential neighbours and set density precedence. It could be argued that 
the proposal does meet the objective (i) above, as the development will provide for a 
range of density and housing form, but this should be met not at the expense of the 
other objectives (ii – vi) that relate to amenity, built form and streetscape.  
 
Overall, the level of density proposed for the development is considered to be 
excessive, and as such it’s anticipated that the existing amenity of adjoining 
residential neighbours would potentially be negatively impacted, specifically in terms 
of traffic generation, noise and visual amenity. 
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Built Form & Streetscape 
 
The existing local residential character within direct proximity to this site consists 
mainly of single storey early modern ‘bungalow’ style housing. These existing 
dwellings are of brick and tile roofed construction with approximate 6m primary street 
setbacks, with large outdoor living areas to the rear of site. The proposed two, two 
storey skillion roofed building would replicate a development which would be 
comparable in built form to that of a small multiple dwelling complex which is not 
considered consistent with the existing character of the area.  
 
It is acknowledged that the immediate area of O’Connor, although predominantly 
zoned ‘Residential’ to the east of the subject site, is within close proximity to several 
Commercial and Industrial zoned and built sites, particularly to the north, south and 
west of Stockdale Road. These sites are occupied by an array of larger scale 
Industrial/Warehouse developments and small scale Commercial buildings. 
Therefore, Council could be of the opinion that the proposed built form of the 
development is compatible with the overall eclectic mix of built form of the locality of 
O’Connor.   
 
Although, as the subject site is zoned ‘Residential’ under LPS4, it’s considered that a 
greater emphasis should be given to the existing residential character of the locality 
when determining this development. As mentioned previously, the existing 
residential built form and character of O’Connor is predominantly single storey early 
modern ‘bungalow’ style dwellings. The proposed development has been assessed 
against and is complaint with the R-Codes and L.P.P3.8 O’Connor Local Planning 
Area Policy development requirements. Although compliant with these development 
requirements the current two storey design of the development is not considered to 
be of traditional form, in keeping, sympathetic or compatible with the existing single 
residential character of this immediate area of O’Connor.  
 
Generally, when assessing residential building developments within the City of 
Fremantle, the provisions specified within R-Codes do not apply. However, clause 
8.3 of Council’s L.P.P3.8 – O’Connor Local Planning Area Policy, states that for 
property zoned ‘Residential’ under LSP4, development should comply with the R-
Code provisions when relating to plot ratio, site coverage, wall height and setback 
development requirements. The proposed development has been assessed against 
and complies with the R20 density coding requirements for these specific provisions 
of the R-Codes. The development also complies with the prescribed landscaping 
provisions of clause 8.3 of L.P.P3.8. Therefore the proposal could be considered to 
be compatible with the desired built form requirements for the area, however it is still 
not considered to be consistent with the predominate single storey residential 
character of O’Connor. 
  



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 14 

Design 
 
The design of the development results with two, two storey blank walls addressing 
Stockdale Road. The development will have the appearance of two box like 
constructions when viewed from Stockdale Road, which incorporates little 
articulation and minimal architectural features. The applicant argues that the 
development has been kept simplistic and minimalist, to primarily keep the 
construction prices low, therefore achieving the desired affordable housing style 
development. The applicant also argues that future clientele would mainly consist of 
low income earners, therefore making it essential to keep construction costs low for 
the development to be financially viable. Overall, the proposed design of this 
development is not considered to recognise the importance of traditional streetscape 
elements such as presentation and orientation to the street and as such would only 
detract from the residential streetscape of Stockdale Road. 
 
In relation to the objective criteria of the Residential Zone relating to conserving and 
enhancing places of heritage significance, the immediate locality of O’Connor does 
not contain any such heritage significance and therefore this criterion is not relevant 
to the assessment of this application. 
 
Amenity and Submitter concerns 
 
In terms of the objective relating to safeguarding and enhancing the amenity of 
residential properties by ensuring that land use is compatible with the character of 
the area, the City has received several submissions regarding potential amenity 
impacts which may arise if the application were to be approved. The amenity issues 
raised are as follows 
 

 visual privacy, 
 
It is acknowledged that the development would allow for overlooking of the eastern 
adjoining property from the upper floor balcony of southern elevation building, 
however if the development was being supported, an appropriate condition could be 
included to address this matter.  
 

 loss of views/ daylight,  
 
In terms of loss of views, it’s considered that no adjoining property currently secures 
any views of significance. However, for the City to determine if the proposed 
development is acceptable in terms of amenity impacts created by loss of solar 
access, the development was assessed against and complied with the ‘Acceptable 
Development’ provisions of Design Element 6.9.1 – Solar Access for adjoining 
properties for R20 coded property.  
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 Noise Concerns 

 
Future noise which may be generated from any future activity on any site is not 
considered to a relevant planning concern. It must be noted that any activity would 
need to comply with the Environmental Protection (Noise) Regulations 1997. 
However, due to the level of density proposed for the use, it is acknowledged that 
there is significant potential for noise to be a contributing factor to impacting the 
existing amenity of adjoining residential properties. 
 

 excessive building bulk and scale (visual pollution) 
 
As stated above, the development has been assessed against and is compliant with 
the prescribed development requirements of L.P.P3.8 including building height, site 
coverage, setbacks and plot ratio. Although compliant with these provisions, the 
current design is not considered to replicate the built form of a typical Single House 
or Grouped Dwelling development, and as such is considered to have the potential 
to impact the visual amenity of adjoining residential properties in terms of excessive 
building bulk and scale. 
 

 Antisocial behaviour and security issues  
 
This matter is also not considered to be a relevant planning concern and should be 
dealt with by management of the impacting premises and/or the Police Department.  
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Car Parking 
 
Clause 5.7.1 and ‘Table 3 – Vehicle Parking’ 
 

LPS4 Requirement Proposed Variation 
Residential Building  
 
Car Parking Bays 
 
1 car parking space per 
guest bedroom plus; 
 
1 car parking bay per 
caretaker/ onsite manager. 
 
Total =  Car Parking 
Bays – 24 car bays 
 
Delivery bay  
 
1 service/ storage area 
 
Total = 1 Delivery Bay 
 
Bicycle Racks  
 
1: 4 lodging rooms 
 
Total = 6 Bicycle Racks 
 

 
 
 
 
 
 
 
 
 
 
 
16 car bays 
 
 
 
 
 
Nil 
 
 
 
 
 
8 Bicycle racks 
 

 
 
 
 
 
 
 
 
 
 
 
8 Car Parking Bay 
shortfall 
 
 
 
 
 
1 Delivery Bay shortfall 
 
 
 
 
 
Surplus of 2 Bicycle Racks

 
Several concerns have been raised regarding this matter, and its argued that 
Stockdale Road is already a heavily trafficable route which is problematic in terms of 
industrial and commercial vehicle activity and residential street parking, and that no 
additional vehicle traffic or parking pressure should be allowed on this road.  
 
Stockdale Road is a heavily used transport route for surrounding industrial, 
commercial and residential activities and therefore off street parking alone is not 
considered to be an appropriate alternative in this instance to counteract the shortfall 
of on-site parking. 
 
However, as the subject site is also within close proximity to South Street which is an 
arterial public bus transport route, and the site is within close walking distance to 
shopping and essential services (Hilton Shopping complex), it could be argued that 
the combination of these provisions could be sufficient reasons to support a 
relaxation for the shortfall of on-site car bays.  
  



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 17 

The applicant argues that although contrary to the LPS4 provisions, the 16 proposed 
on-site car bays will adequately accommodate the car parking demand for the 
proposed use of the site, as its envisaged that the majority of tenants in low income 
housing either use public transport, car share or don’t own vehicles.  
 
If the application were being supported, the proposed on-site shortfall would also be 
supported as it’s considered to address the criteria of clause 5.7.3 of LPS4. 
 
CONCLUSION 
 
In conclusion, whilst the proposal partially addresses some of the objective criteria 
listed above, with the development providing a needed housing type for Fremantle, 
its considered that current design the development is not sympathetic or compatible 
with the existing single residential character of O’Connor and Stockdale Road 
streetscape. Additionally, the proposed level of density for the Residential Building is 
considered to be far too intense in comparison to the existing residential character of 
O’Connor and as such would not protect or enhance the existing amenity 
experienced by adjoining residential properties.  
 
Overall, the application is not supported in its current form, as the proposed 
Residential Building use and development are not considered to satisfy the 
prescribed objectives for a Residential zone under Clause 4.2.1 (a) and several 
criteria of clause 10.2 – Matters to be considered by the Council of the City’s LPS4. 
 
Consequently the application is recommended for refusal. 
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OFFICER'S RECOMMENDATION 

That the application be REFUSED under the Metropolitan Region Scheme and 
Local Planning Scheme No. 4 for the Construction of Two, Two Storey 
Residential Buildings at No. 62 (Lot 9) Stockdale Road, O’Connor, as detailed 
on plans dated 6 December 2010, for the following reasons: 
 

3. The proposal is inappropriate having regard to the purposes for which 
the land is zoned and Clause 4.2.1 (a) of the City of Fremantle’s Local 
Planning Scheme No.4, as the development does not; 

 
a. Safeguard and enhance the amenity of the residential area of 

O’Connor by ensuring that the land use and development is 
sympathetic and compatible with the residential character of 
O’Connor.  

 
4. The proposal would be detrimental to the residential amenity of the 

area under clause 10.2 of Local Planning Scheme No.4 by reasons of: 
 

a. The proposal is not consistent with the residential zoning 
objectives of Clause 4.2 of the City of Fremantle’s Local 
Planning Scheme No.4, 

b. The development and use is not compatible or sympathetic 
within the existing residential setting and character of 
O’Connor, 

c. The intensity and nature of the proposed use is not sympathetic 
or compatible with the existing adjoining residential Single 
House use’s, 

d. The development does not preserve the single dwelling 
residential amenity of the locality, and 

e. The development is not compatible in the way the development 
relates to Stockdale Road or adjoining properties. 
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  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 20 



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 21 



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 22 

 



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 23 



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 24 

 



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 25 

ATTACHMENT 2: 
 

 
Subject Site looking East 
 

 
Subject Site looking South - East 
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Looking South along Stockdale Road of Subject Site

 
Looking West - adjacent property to subject site 
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Looking North West along Stockdale Road 
 

 



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 28 

Looking North along Stockdale Road

 
Looking North East along Stockdale Road 
 

 
Looking South East along Stockdale Road  
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PSC1107-120 REQUEST FOR NEIGHBOUR MEDIATION - NO. 6 AMELING 
RISE, FREMANTLE 

 
ATTACHMENT 1 
 
TITLE AMELING RISE NO 6 (LOT 1) – RETROSPECTIVE APPLICATION 

FOR APPROVAL OF UNAUTHORISED RETAINING WALLS AND 
TIMBER DECK AND APPROVAL FOR PROPOSED INCREASE IN 
WESTERN LIMESTONE SCREEN WALL HEIGHT - (SS DA0612/09) 

 
Meeting Date: 2 March 2011 
DataWorks Reference: 059/002 
Disclosure of Interest: Nil 
Responsible Officer:  Manager Development Services  
Actioning Officer: Coordinator Planning Mediation  
Decision Making Level: Planning Services Committee  
Previous Item Number/s: PSC0701-03 (DA566/06) 

PSC0901-2 (DA141/08) 
PSC1102-33 (DA0612/09) 

Attachment 1: PSC0901-2 (DA141/08) Report item  
Attachment 2 Supporting letter/plans/photos for DA0612/09 
Attachment 3 Photographs of unauthorised works 
Attachment 4 Submission from the owner addressing the 

Performance Criteria of the RDC 
Attachment 5 Original plans for DA141/08 showing proposed 

cantilevered deck 
Date Received: 9 November 2009 
Owner Name: Jerko and Anita Zuvela  
Submitted by: As Above  
Scheme: Residential R30 (Sub Area 4.3.4) 
Heritage Listing: N/A 
Existing Landuse: Single house  
Use Class: Single house 
Use Permissibility: P  
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EXECUTIVE SUMMARY 

The application for retrospective planning approval is referred to the Planning 
Services Committee (PSC) for determination as submissions have been 
received of which the concerns outlined cannot be resolved via conditions of 
approval.   
 
The current application before Council is for retrospective planning approval 
involving the erection of: 
 retaining walls (and backfilling) on top of a limestone outcrop located in 

the north-western corner of the site: and  
 construction of a deck on top of and over the retaining walls. 
 
Approval is also sought to increase the height of the western limestone screen 
wall (located on top of cliff face) to 1.25m in height for privacy and safety 
reasons. 
 
The application has been assessed against the requirements of City of 
Fremantle’s Local Planning Scheme No.4 (LPS4), the Residential Design 
Codes (R-Codes) and Council’s Local Planning Policies. The unauthorised 
development requires a performance based assessment with respect to the 
Residential Design Codes (RDC) in relation to the: 
 
 Setback of unauthorised deck from the northern and western boundaries; 
 Setback of unauthorised retaining walls from northern and western 

boundaries; 
 Non-compliance with visual privacy provisions to the northern and 

western sides of the unauthorised deck; and 
 Fill greater than 0.5m within a 1.0m of the boundary. 
 
An objection to the unauthorised works was received during the consultation 
process. 
 
Having regard to the topography of the land, the site planning, layout and 
design of the adjoining development, it is recommended that planning 
approval be granted subject to the northern side of the timber deck and the 
gate being increased to a height of 1.6m above the floor level of the timber 
deck. 
 
It is also recommended that legal action be undertaken for the unauthorised 
works, as this is the second occurrence of works being undertaken on the site 
without the necessary approvals. 
 
The matter was considered by the Planning Services Committee on 16 
February 2011 where it was resolved to defer the item: 
 
“…to the Next Appropriate Planning Services Committee meeting in March 
2011 to allow the officers to provide further advice on the overlooking on the 
Western side and the matter of the Eastern facing Gate being used as a 
privacy screen.” 
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This further advice will be provided verbally therefore the body of the report 
remains unchanged. 
 
BACKGROUND 
The subject site is zoned ‘Residential’ under the provisions of LPS4 and has a 
density coding of R30. The site is not listed on the City’s Heritage List but is located 
within the South Fremantle Heritage Precinct. The site is also located within the 
South Fremantle Local Planning Area Sub Area 4.3.4 of LPS4. There is an existing 
two storey limestone dwelling located on the site. The subject site has a private road 
(Ameling Rise) entering from Hampton Road, Fremantle. The site is located on top of 
a limestone crop and the properties located to the north, west and east of the subject 
site are approximately 3 metres lower in topography than the existing dwelling on 
site. The adjoining southern site has a similar topography to the subject site. 
 
On 17 January 2007 the City granted its Planning Approval for a two storey single 
house (refer DA566/06) to be constructed on the subject site. Forming part of this 
planning application several retaining wall additions and other site works were also 
approved in order to facilitate a level site for the development’s footprint.  
 
On 17 March 2008 the City received a complaint regarding retaining walls being 
constructed without planning approval.  Subsequently the City’s Officers conducted a 
site inspection to investigate the allegation. It was found that several unauthorised 
retaining walls and external staircase additions had been erected without planning 
approval. The owner was contacted regarding these matters and consequently a 
retrospective development application was submitted to the City on 28 March 2008 
(DA141/08).   
 
The original plans for DA141/08 included a proposal for a cantilevered deck to be 
built up to the northern side boundary (refer to Attachment 5).   
 
On 5 May 2008, the City contacted the applicant and requested further information in 
relation to the retrospective development application. The applicant submitted 
additional information and amended plans on 26 May 2008. A site inspection was 
conducted and it was found that numerous other site works had been undertaken 
without planning approval. The applicant was contacted regarding these issues and 
submitted further amended plans and additional information on 14 October 2008.  
 
On 16 October 2008, the applicant requested that the proposed cantilever deck 
addition to the northern boundary retaining wall and part of the western boundary be 
removed from planning application DA141/08.  As a result of the applicant’s request, 
amended plans were then submitted on 4 November 2008 showing the removal of 
this proposed deck addition. 
 
At its meeting held on the 21 January 2009, the PSC granted its approval to the 
unauthorised works and resolved as follows: 
 
That the application be APPROVED under the Metropolitan Region Scheme and 
Local Planning Scheme No. 4 for the retrospective Planning Approval for retaining 
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walls and external staircase additions at No. 6 (Lot 1) Ameling Rise, Fremantle, as 
shown in the plans dated 4 November 2008, subject to the following condition(s): 
 
1. Privacy screening to a height of 1.6m is required to be erected on top of the 

retaining wall on the northern boundary of the property. Details of the proposed 
screening shall be submitted for approval by the Chief Executive Officer, City of 
Fremantle. 

 
During mid-2009, the City received a complaint concerning unauthorised works that 
had occurred on No. 6 Ameling Rise.  As a consequence of an investigation by the 
compliance section, the current application for retrospective approval was lodged 
(DA0612/09).  Meetings have been held between different staff members and 
adjoining property owners to seek a resolution to this matter. 
 
The current application was considered by the Planning Services Committee on 16 
February 2011 where it was resolved to defer the item: 
 
“…to the Next Appropriate Planning Services Committee meeting in March 2011 to 
allow the officers to provide further advice on the overlooking on the Western side 
and the matter of the Eastern facing Gate being used as a privacy screen.” 
 
This further advice will be provided verbally therefore the body of the report remains 
unchanged. 
 
 
DETAILS 
 
The unauthorised development consists of retaining wall additions and construction 
of a deck on top of the retaining walls, which is located within the north-west corner 
of the site – refer to Attachment 2 for the supporting 
correspondence/plans/photographs of the development and Attachment 3 for 
photographs of the unauthorised retaining wall/timber deck addition.  The height of 
the walls to the deck is approximately 1.2m in height – refer to photographs in 
Attachment 2.  The deck slightly overhangs the western and northern sides of the 
unauthorised retaining walls. 
 
The deck also has a gate located in the eastern side, between the existing 1.6m 
colobond fencing/limestone retaining wall and the northern side boundary (that abuts 
7/23 Stevens Street).  There are no stairs that link the decks gate to the space 
between the northern limestone retaining wall and the northern boundary, which is 
approximately 0.8m in width. 
 
As part of this application, the owner submitted a letter dated 6 November 2009 
setting out the background to the works that had been undertaken on the site that 
relate to this application.  A further submission from the owners was received on the 
17 November 2010 that sought to substantiate the variations to the RDC, the issues 
raised by the submitter (refer to Attachment 4) and the unauthorised works that had 
been undertaken. 
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The applicants are also seeking approval to increase the height of the existing 
limestone wall located on top of the limestone outcrop, adjacent to the western 
boundary – refer to photographs in Attachment 2.  It is proposed to increase the 
height to approximately 1.2m – similar to the height of the western side of the 
existing unauthorised deck. 
 
STATUTORY AND POLICY ASSESSMENT 
LPS4 
 
In accordance with Clause 8.1 of LPS4,  
 

‘all development on land zoned and reserved under the Scheme requires the 
prior approval of the Council.’ 

 
Clause 8.4.1 states that,  
 

‘The Council may grant planning approval to a use or development already 
commenced or carried out regardless of when it was commenced or carried out, 
if the development conforms to the provisions of the Scheme’. 
 

Clause 8.2 (g) states that retaining walls that are below 500mm in height are 
classified as permitted development and do not require Planning Approval. The 
unauthorised retaining wall additions exceed 500mm in height and therefore the 
development required Planning Approval under the provisions of LPS4.  
 
Residential Design Codes 2008 
 
The development has been assessed against and complies with the relevant 
‘Acceptable Development’ criteria of the R-Codes with the exception of the following: 
 
 DE 6.3.1A1 – Building setback from the northern and western boundaries; 
 DE 6.3.3 A3– Setback of retaining walls from the northern and western 

boundaries  
 DE 6.8.1A1– Visual Privacy - Non-compliance with Visual Privacy provisions to 

the west and north; and 
 DE 6.6.1A1.4 – Fill greater than 0.5m within a 1.0m of the boundary 
 
 
CONSULTATION 
Community 
 
The City met on-site with two of the three directly affected property owners to 
discuss the unauthorised works.  The third property owner directly affected by the 
unauthorised works was contacted by telephone but was of the view that the 
unauthorised works did not affect their property. 
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The City received only one written submission and a summary of the issues raised 
are identified below: 
 Invasion of privacy;  
 Overlooking of their front and rear of their property;  
 Height of the fence is lower than what was required for the privacy screening on 

the northern boundary; and  
 Structure is unsightly.  
 
PLANNING COMMENT 
The development site is a difficult site in that it is on top of a limestone outcrop, with 
steeply sloping sides down to the adjoining strata title properties that are located on 
No 13 Stevens Street that abut this site.   
 
This application has been an ongoing matter between the applicant, the affected 
neighbour and the City.  There has been various meetings and discussions between 
the parties over an extended period of time with a view to seek a mediated outcome 
on this issue.  Whilst both parties had sought to offer an outcome, the outcomes 
offered were not acceptable to the other party.  Consequently, the matter is now 
referred to Council for a decision to be made on the application. 
 
Application for Retrospective Approval 
 
Proposed works 
 
Photo A of Attachment 3 is a picture that shows the existing ground level of the 
north-western corner of the development site by the City on the 26 November 2008.  
Photos B-E were taken around 24 May 2010 that show the completed development. 
 
The owners are seeking to obtain Council’s approval for the existing unauthorised 
structure to remain.  However, they are proposing to increase the height of the 
northern fence on the deck and the gate from approximately 1.23m (as shown on the 
application) to a height of 1.6m in height above the floor level of the deck.  The 
proposed height will be consistent with the 1.6m high colorbond screen on top of the 
northern retaining wall.  The 1.6m screen was required as a condition of the original 
planning approval having regard to the topography of the land.  The purpose of 
increasing the height of the northern side of the deck and gate is to increase privacy 
and reduce overlooking into the adjoining property, being No 7/13 Stevens Street. 
 
It is proposed to use a ladder from the gate opening located on the eastern side of 
the deck to the 0.8m space between the northern retaining wall/fence and the 
northern property boundary, if and when maintenance of this part of their property is 
required. 
 
Concerns of Submitter 
 
The submitters raised concerns in relation to a loss of privacy and impact of 
overlooking to the front and rear of their property due to the low height of the existing 
height of the side of the deck and the gate.  The increase in height to 1.6m would 
meet the screening requirements of the RDC in addressing privacy/overlooking. 
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The submitters were also concerned with the unsightly appearance of the structure 
due to its limited/minimal set back, the cantilevered nature of the structure and the 
difference in materials between the existing 1.6m metal screen and the slated sides 
of the timber deck.   
 
The submitters are of the concern that the structure is unsightly in terms of its design 
and materials of construction, however, these are matters not controlled by the 
LPS4. 
 
Assessment of Variations 
 
The following variations have been identified in relation to the RDC: 
 
DE 6.3.1A1 – Building (Deck) setback from the boundary 

Wall Location 

Required 
setback with 

major 
openings 

Estimated 
setback 

Variation 

Northern boundary  1.5m 0.11m (Approx) -1.39m 

Western boundary 1.5m 0.13m(Approx) -1.47m 

Wall Location 

Required 
setback 

without major 
openings if 
side walls 

increased to 
1.6m in height 

Estimated 
Setback 

Variation 

Northern boundary  1.0m 0.11m (Approx) -0.89m 

Western boundary 1.0m 0.13m(Approx) -0.87m 

 
DE 6.3.3 A3– Setback of retaining walls 

Wall Location 
Required 
setback 

Proposed 
Setback 

Variation 

Northern retaining wall 1.0m 0.29m (Approx) -0.71m 

Western retaining wall 1.0m 0.31m(Approx) -0.69m 
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The site is unusual in that Photo A of Attachment 3 shows that the natural ground 
level in this particular section of the site was approximately 1.2m lower in the rear 
corner of the site.  The approved 2006 and 2008 plans show a retaining wall set 
back from the northern and western boundary.  These approved plans did not have a 
stated setback measurement to the face of these retaining walls to the northern and 
western boundaries.  The “approved setbacks” to the original proposed northern 
(0.8m) and western retaining walls (1.2m) used in this assessment, were calculated 
based on scaled measurements.   
 
The “existing setbacks” to the unauthorised retaining walls, deck and filling have 
been calculated through on-site measurements based on a surveyors drawing and 
the surveyor’s markings on top of the existing brick boundary fence, which is located 
at the base of the limestone outcrop. 
 
The two variations listed above are interlinked in that the combination of retaining 
wall and the height of the screening to a raised active habitable space creates a 
potential impact of building bulk.  This bulk is addressed by the RDC through the 
imposition of set backs to buildings or decks. 
 
The assessment of the retaining walls and deck is restricted to only the north-
western corner of the retaining walls and deck that are over 0.5m above natural 
ground level.  As there are parts of the unauthorised development more than 0.5m 
above natural ground level, a performance based assessment under the RDC is 
required. 
 
The first four performance criteria of DE6.3.1 relate to the provision and protection of 
direct sun to buildings and open space areas on the development site and the 
adjoining property. In this instance, No. 7/13 Stevens Street is located to the north of 
the development site and as such, is not impacted by the loss of direct sun or from 
the effects of overshadowing as calculated by the criteria set out in the R-codes.  
Land to the immediate west of the deck is the communal driveway for the unit 
development of 13 Stevens Street. 
 
In relation to building bulk, there is currently a retaining wall located along most of 
the northern boundary between 7/13 Stevens Street and the development site.  The 
existing approved retaining wall is set back approximately 0.8m from the common 
boundary.  The unauthorised section of retaining wall (which is located on an existing 
limestone outcrop) is set back approximately 0.29m from the northern property 
boundary.  The northern face of the deck is set back approximately 0.11m from the 
northern boundary, with the height of this side of the deck to be increased from 
approximately 1.2m to 1.6m in height, resulting in an overall height of approximately 
4.7m from the abutting ground level on 13 Stevens Street. 
 
It is noted that the south-west corner of Unit 7/13 Stevens Street has landscaping, 
including two trees, which partially screens the unauthorised works and assists in 
ameliorating the impact of the unauthorised works.   
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The last performance criteria relates to privacy.  Whilst this is discussed further in the 
next section, increasing the height of the gate and the northern side of the deck will 
address privacy as set out in the Acceptable Standards of the RDC. 
 
On balance, it is considered that the unauthorised development meets the 
performance criteria of DE6.3.1 Buildings setback from the boundary and as such, is 
supported provided privacy is addressed. 
 
 
DE 6.8.1A1– Visual Privacy 

Wall Location 
Required 
setback 

Proposed 
Setback 

Variation 

North-western corner of site 7.5m 
0.11 (north) and 

0.13 (west) 
-7.39 to 
7.37m 

 
The filling of the site is up to approximately 1.2m above natural ground level and the 
provision of a deck over this area has resulted in the overlooking of the adjoining 
properties. 
 
Due to the height of the sides of the deck being only approximately 1.23m and the 
minimal setback from the northern and southern boundaries, the development does 
not meet the Acceptable Standards of the RDC in relation to privacy.  The applicant’s 
proposal includes raising the height of the northern side wall and the gate to the deck 
to a height of 1.6m.  The increase in height to 1.6m means that the deck will satisfy 
the Acceptable Standards of the RDC for Privacy to the north of the site. 
 
It is not proposed to increase the height of the deck on its western side and as such, 
a Performance based assessment under the RDC is required on the western side.  
The area that is overlooked from the western side of the deck includes the: 
 communal driveway serving the unit development at 13 Stevens Street; 
 front of unit 11/13 Stevens, which is located to the west of the development site 

and on the southern side of the communal driveway; and 
 roof of the unit at 13/13 Stevens Street. 
As such, the overlooking from the deck does not result in the loss of privacy to any 
sensitive outdoor living areas and subsequently addressing the performance criteria 
of this design element. 
 
Proposed increase in height of limestone wall along western side of limestone 
outcrop 
 
It is proposed to increase the height of the screen wall on top of the limestone 
outcrop near the western boundary – refer to photos in Attachment 2.  It is proposed 
to increase the height of this wall to 1.23m so that it is consistent with the height of 
the western side of the deck.  This will assist in reducing overlooking to the property 
at 11/13 Stevens Street and provide safety to the occupants of No. 6 Ameling Rise.  
This has been discussed with the owner of No. 11/13 Stevens Street and they have 
no objection to the increased height as it improves privacy to their property. 
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LEGAL ACTION 
 
Clause 4.6 of Local Planning Policy 1.5 - Planning, Building and Environmental 
Health Compliance (LPP1.5) states the following: 
 
4.6  Prosecution Proceedings under the Planning and Development Act 2005  
 
Where non-compliant development or use is being or has been carried out; and  

(a) the non-compliance has not been rectified within the specified 
timeframe following the warning, and  

(b) an infringement notice has not been issued, or payment of the 
modified penalty has not occurred within the allotted time, and  

(c) no opportunity for retrospective approval is to be given, or if given, 
an application has not been forthcoming or has been refused.  

Then the matter will be the subject of prosecution action, without further notice.  
 
Where the property has been brought into compliance within the specified time 
period, in most cases, the Council will not prosecute. However where, in the opinion 
of the Chief Executive Officer there is a broader public interest in undertaking legal 
action, a report will be prepared for the Council to consider further prosecution action 
 
In relation to the last paragraph of Clause 4.6 of LPP1.5, this is the second 
application for retrospective approval for works to be submitted for approval by 
Council.  It is noted that DA141/08 showed plans for an extensive cantilevered deck 
to be constructed up to the northern boundary and partly along the western 
boundary.  The proposed deck was subsequently removed from DA141/08 at the 
request of the owner.   The location of the deck that has been constructed in the 
north-western corner of the site, is in a similar position to the deck proposal 
contained in DA141/08, although the length and details of the structure along the 
northern boundary is substantially less than the DA141/08 proposal. 
 
Having regard to the background to this matter and Clause 4.6 of LPP1.5, it is 
recommended that Council institute legal action against the owners of the land for a 
breach of Local Planning Scheme No. 4 relating to undertaking works without the 
necessary approvals. 
 
CONCLUSION 
 
Unauthorised works have been undertaken on a limestone outcrop so that the owner 
of the development site can extend his useable open space area.  The works are 
limited to the north-western corner of the site and only to those parts that are more 
than 0.5m above natural ground level.  Any potential impact is limited to the front of 
7/13 Stevens Street or the communal driveway to the west of the site.  Having regard 
to the: 
 existing topography,  
 design and layout of the adjoining site; 
 existing landscaping; and  
 protection of privacy to the adjoining unit through increasing the height of the 

northern side of the deck and the gate; 
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the application is recommended for conditional approval.   
 
Further, a timeframe of two months to undertake the required works from the date of 
the planning approval is proposed.  During this time, the applicant will need to obtain 
a Building Certificate for the unauthorised works and then complete those works. 
 
This application is the second application for retrospective approval for this site 
within recent times.  The works relate to an unauthorised deck, which was part of the 
DA141/08 that included a deck to be erected partially along the northern and western 
boundaries of the site, but was subsequently removed from that application.  
Consequently, it is recommended that the City be authorised to undertake legal 
action. 
 
OFFICER'S RECOMMENDATION 
 
1) That the application be APPROVED under the Metropolitan Region 

Scheme and Local Planning Scheme No. 4 for the retrospective Planning 
Approval for retaining walls and deck and proposed increase in height of 
the existing limestone screen wall near the western boundary at No. 6 
(Lot 1) Ameling Rise, Fremantle, as shown in the plans dated 9 November 
2009, subject to the following condition(s): 

 
a) The existing wall to the northern side of the deck and the existing 

gate shall be increased in height to 1.6m above the floor of the 
existing deck. Details of the proposed screening shall be submitted 
for approval by the Chief Executive Officer, City of Fremantle. 

b) The works required in condition a) shall be completed within two 
months from the date of the planning approval. 

 
2) The City undertake legal action under the Planning and Development Act 

against the owners of the property for undertaking works without the 
necessary approval. 
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ATTACHMENT 1 
 
TITLE Ameling Rise No.6 (Lot 1) Fremantle - Retrospective Approval 

for External Staircases and RetAining wall Additions to existing 
Single house- (JL DA141/08) 

 
DataWorks Reference: 059/002 
Disclosure of Interest: Nil 
Responsible Officer:  Manager Development Services  
Actioning Officer: Planning Officer  
Decision Making Level: Planning Services Committee  
Previous Item Number/s: PSC0701-03 (DA566/06) 
Attachments: Development Plans  
Date Received: 28 March 2008 
Owner Name: Jerko and Anita Zuvela  
Submitted by: As Above  
Scheme: Residential R30 (Sub Area 4.3.4) 
Heritage Listing: N/A 
Existing Landuse: Single house  
Use Class: Single house 
Use Permissibility: P  
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EXECUTIVE SUMMARY 

The City is in receipt of a planning application seeking retrospective approval 
for three external staircases and retaining wall additions to the existing Single 
House at No.6 Ameling Rise, Fremantle (the ‘subject site’). 
 
The application has been assessed against the requirements of City of 
Fremantle’s Local Planning Scheme No.4 (LPS4), the Residential Design 
Codes (R-Codes) and Council’s Local Planning Policies. The proposed 
development requires a performance based assessment with respect to the 
setback of retaining walls and approval for the unauthorised works. 
 
The application is presented before Planning Services Committee due to the 
number of submissions received regarding the unauthorised development.  
 
Overall, the development is considered to satisfy all of the requirements set 
out within LPS4, the R-Codes and Council’s Local Planning Policies. 
Consequently, the application is recommended for conditional approval. 
 
BACKGROUND 
The subject site is zoned ‘Residential’ under the provisions of LPS4 and has a 
density coding of R30. The site is not listed on the City’s Heritage List but is located 
within the South Fremantle Heritage Precinct. The site is also located within the 
South Fremantle Local Planning Area Sub Area 4.3.4 of LPS4. There is an existing 
two storey limestone dwelling located on site. The subject site has a private road 
(Ameling Rise) entering from Hampton Road, Fremantle. The site is located on top of 
a limestone crop and the properties located to the north, west and east of the subject 
site are approximately 3 metres lower in topography than the existing dwelling on 
site. The adjoining southern site has a similar topography to the subject site. 
 
On 17 January 2007 the City granted its Planning Approval for a two storey single 
house (refer DA566/06) to be constructed on the subject site. Forming part of this 
planning application several retaining wall additions and other site works were also 
approved in order to facilitate a level site for the development’s footprint.  
 
On 17 March 2008 the City received a complaint regarding retaining walls being 
constructed without planning approval. Subsequently the City’s Officers conducted a 
site inspection to investigate the allegation. It was found that several unauthorised 
retaining walls and external staircase additions had been erected without planning 
approval. The owner was contacted regarding these matters and consequently a 
retrospective development application was submitted to the City on 28 March 2008.  
 
On 5 May 2008 the City contacted the applicant and requested further information in 
relation to the retrospective development application. The applicant submitted 
additional information and amended plans on 26 May 2008. A site inspection was 
conducted and it was found that numerous other site works had been undertaken 
without planning approval. The applicant was contacted regarding these issues and 
submitted further amended plans and additional information on 14 October 2008.  
  



  Agenda Attachments - Planning Services Committee 
6 July 2011 

 

 Page 42 

 
On 16 October 2008 the applicant requested that the proposed cantilever deck 
addition to the northern boundary retaining wall be removed from this planning 
application. As a result of the applicant’s request amended plans were submitted on 
4 November 2008 showing the removal of this deck addition. 
 
DETAILS 
 
The unauthorised development consists of retaining wall additions and three external 
staircase additions to the existing two storey Single House on site. The unauthorised 
retaining wall additions are located on the northern, eastern and southern 
boundaries.  
 
The northern retaining wall addition consists of two sections. One portion is located 
in the middle of the northern common boundary (See Attachment 2 - Photo A) which 
extends 1 metre (west direction) from the existing approved northern retaining wall. 
This portion of retaining wall is 2.5 metres high and abuts an existing boundary wall 
located on the north/eastern adjoining property. The other portion of unauthorised 
northern retaining wall is located in the north eastern corner of the site (See 
Attachment 2 - Photo B). This section of retaining wall extends on from the existing 
approved retaining wall in an eastern direction. This portion of wall is 7.6 metres long 
and ranges in height from 500mm to 2 metres.  
 
The eastern retaining wall addition also consists of two sections. One portion is 
located inside the existing approved retaining wall located on the eastern north 
corner of the site (See Attachment 2 - Photo C). This section of retaining wall 
extends 4.6 metres (south direction) behind the existing approved eastern retaining 
wall and is 2.5 metres high. The other portion of the northern retaining wall is located 
in the north/eastern corner of the site (See Attachment 2 - Photo D). This section of 
retaining wall extends (eastern direction) from the existing approved retaining wall 
and is 7.6 metres long and ranges in height from 500mm to 2 metres.   
 
The southern retaining wall addition abuts the existing boundary wall located on the 
adjoining southern property in the south western corner of the site (See Attachment 
2 - Photo E). This retaining wall is 12 metre long and 1.4 metres high.  
 
There are also two small retaining wall additions located in the south/ eastern corner 
of the subject site (See Attachment 2 - Photo F). These two retaining walls are 
approximately 3 metres in length and 1.5 metres in height. 
 
The three external staircase additions are located on both the northern and southern 
side of the two storey dwelling on site. The northern external staircase is 2.47 metres 
high and is setback 1.5 metres from the northern boundary (See Attachment 2 - 
Photo G). One of the southern external staircases is located on the south/western 
section of the dwelling (See Attachment 2 - Photo H) and is 2.8 metres high and is 
setback 1.3 metres from the southern boundary. The other southern external 
staircase is located within the front setback area and is setback 250mm from the 
southern common boundary (See Attachment 2 - Photo I).  
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STATUTORY AND POLICY ASSESSMENT 
The application has been assessed against the provisions of the City’s LPS4, R-
Codes and Council’s D.B.H3 – Development levels (extent of cut and fill) policy. 

LPS4 
 
In accordance with Clause 8.1 of LPS4,  
 

‘all development on land zoned and reserved under the Scheme requires the 
prior approval of the Council.’ 

 
Clause 8.4.1 states that,  
 

‘The Council may grant planning approval to a use or development already 
commenced or carried out regardless of when it was commenced or carried out, 
if the development conforms to the provisions of the Scheme’. 
 

Clause 8.2 (g) states that retaining walls that are below 500mm in height are 
classified as permitted development and do not require Planning Approval. The 
unauthorised retaining wall additions exceed 500mm in height and therefore the 
development requires Planning Approval under the provisions of LPS4.  
 
Residential Design Codes 2008 
 
The development has been assessed against and complies with the relevant 
‘Acceptable Development’ criteria of the R-Codes with the exception of design 
element 6.3 Boundary setback requirements. 
 
6.3.3 – Setback of retaining walls 
 
The R-Codes state that retaining walls setback from common boundaries, in 
accordance with the setback requirements of Table 1, Tables 2a and 2b and Figure 
3, are deemed to be ‘Acceptable Development’. As mentioned previously the 
applicant has constructed retaining walls on the northern, eastern and southern 
common boundaries. The R-Code setback requirement for the northern, southern 
and eastern retaining wall additions is 1.5 metres. The unauthorised northern, 
southern and eastern retaining wall additions have a nil setback to the respective 
common boundaries and therefore are considered to not meet the ‘Acceptable 
Development’ criteria. Therefore the development needs to be assessed against the 
relevant ‘Performance Criteria’ of the R-Codes which states as follows: 
 
P1 Development that retains the visual impression of the natural level of a site, as 

seen from the street or other public place, or from an adjoining property. 
 
Council Policies 
 
D.B.H3 - Cut and Fill  

The City’s policy states that retaining walls within residential development need to be 
assessed against the provision set out in the R-Codes.  
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CONSULTATION 
Community 
 
The application was required to be advertised in accordance with Council’s L.P.P1.3 
– Public Notification of Planning Proposals policy, as the application requires several 
performance based assessments against the development criteria of the R-Codes.  
At the conclusion of the advertising period, being 7 May 2008, the City had received 
eight (8) submissions. A summary of the concerns raised are as follows: 
 

 Overlooking of the western and northern adjoining site’s from the proposed 
deck addition, 

 Noise being generated from the sites outdoor living area, 
 Safety issues relating to the retaining wall additions and no balustrade 

provided, 
 Structural integrity of the unauthorised retaining walls, 
 The development devaluing the adjoining properties, 
 Aesthetic appearance of the northern retaining wall additions, 
 The reduced northern setback for the retaining wall additions, and 
 Overlooking of the northern adjoining dwelling’s outdoor living area from the 

adjoining northern dwelling’s upper floor bedroom and living room area. 
 
PLANNING COMMENT 
In considering this application, Council is required to have regard to the following key 
points: 
 
Retaining Walls 
 
The nil setbacks of these retaining wall additions are considered appropriate as they 
all abut existing boundary walls which are located on the adjoining northern, eastern 
and southern adjoining properties. With regards to the middle northern retaining wall 
addition, it is noted that it does exceed the height of the adjoining north/ eastern 
property’s boundary wall and it abuts the property’s existing rear outdoor living area.  
However this property’s outdoor living area has a roof enclosure which is considered 
to prevent any visual impacts created from this retaining wall addition. It is 
acknowledged that apart from the middle northern retaining wall addition, all of the 
unauthorised retaining wall additions merely retain existing approved natural ground 
levels associated with the previous development application (refer DA566/06).  
 
As mentioned previously the subject site is located on top of an existing limestone 
outcrop and therefore it is considered that these retaining wall additions help retain 
the visual impression of the subject site as seen from the street (Ameling Rise) and 
adjoining properties. 
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External Staircases 
 
Due to the unusual topography of the subject site the three external staircase 
additions are considered appropriate as they allow adequate pedestrian access and 
movement over the subject site and its approved varying floor levels.  Therefore as 
the external staircases are sufficiently setback in accordance with the R-Codes the 
development is supported. 
 
Community Comments 
 
As the applicant has altered the existing ground level by more than 500mm for the 
middle northern section of retaining wall, it is recommended that a condition be 
included requiring screening to a height of 1.6 metres to be provided to the northern 
elevation of the retaining wall in order to prevent direct overlooking of the adjoining 
north western adjoining property’s existing rear outdoor living area.  It should also be 
noted that the City’s previous Planning Approval for the existing two storey Single 
House on site (refer DA566/06) included a condition requiring a 1.6 metre high 
screening to be erected on top of the northern retaining wall (See Attachment 2 – 
Photo J). Therefore it is considered appropriate to recommend a condition requiring 
screening to erect to 1.6 metres in height on top of the unauthorised middle northern 
retaining wall addition. This screening condition is considered to ameliorate any 
overlooking and safety concerns relating to the adjoining northern properties.  
 
A submitter has raised a concern regarding noise being generated from future 
activity on site. As this planning application only involves unauthorised external 
staircase and retaining wall additions it is considered that these works are not 
considered to create any amenity concerns relating to noise issues. However, it is 
noted that any activity on a site would need to comply with the Environmental 
Protection (Noise) Regulations 1997.  
 
Due to the retrospective nature of this application, the applicant has been required to 
provide development plans that have been signed by a structural engineer certifying 
the structural integrity of the unauthorised additions. Additionally, it must also be 
noted that the devaluation of property is also not considered to be a relevant 
planning concern. 
 
A site inspection established that the existing approved (refer DA556/06) northern 
retaining wall has been constructed of reconstituted limestone blocks which have two 
different colours (Limestone and cement). The aesthetic appearance of this retaining 
wall has been raised as a concern by a submitter, however it must be noted that the 
assessment of this application only applies to the above mentioned unauthorised 
additions.  Any other compliance issue associated with previous development 
applications should be dealt with by the City’s Compliance Department. 
 
For the reasons outlined above the reduced setbacks of the retaining wall additions 
have been supported as they are considered to help retain the visual impression of 
the natural level of the site, as seen from adjoining properties. 
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CONCLUSION 
 
Overall, the proposed development is considered to satisfy the relevant provisions 
within LPS4, the R-Codes and Council’s D.B.H3 – Development Levels policy.  
 
For the reasons outlined above, the application is recommended for approval, 
subject to appropriate conditions.  
 
OFFICER'S RECOMMENDATION 
 
That the application be APPROVED under the Metropolitan Region Scheme 
and Local Planning Scheme No. 4 for the retrospective Planning Approval for 
retaining walls and external staircase additions at No. 6 (Lot 1) Ameling Rise, 
Fremantle, as shown in the plans dated 4 November 2008, subject to the 
following condition(s): 
 
1. Privacy screening to a height of 1.6m is required to be erected on top of 

the retaining wall on the northern boundary of the property. Details of the 
proposed screening shall be submitted for approval by the Chief 
Executive Officer, City of Fremantle. 

 
Advisory Note(s) 
 
(i) The applicant is advised that additional information may be required by 

the Building Department of City of Fremantle due the Development 
Applications retrospective nature. Please contact Building Services on 
9432 9778. 
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PSC1107-121 NORFOLK STREET NO. 24 (LOT 2), FREMANTLE   DEMOLITION 
OF HERITAGE BUILDING (LP DA0148/11) 

ATTACHMENT 1
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ATTACHMENT 2 
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ATTACHMENT 3 
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ATTACHMENT 4
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ATTACHMENT 5
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ATTACHMENT 6 
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ATTACHMENT 7
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PSC1107-122 COOKE STREET NO. 2 (LOT 98), HILTON, RETROSPECTIVE 
APPROVAL FOR FRONT FENCE TO SINGLE HOUSE (SM 
DA0216/11) 

ATTACHMENT 1 - Retrospective Planning Application and variation 
justification report 
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PSC1107-123 SOUTH STREET NO. 1 (LOT 304), SOUTH FREMANTLE – 
ADDITIONS TO EXISTING THREE STOREY ‘SHORT STAY 
DWELLING' – (LP DA0130/11) 

ATTACHMENT1
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ATTACHMENT 2 
 

 
 
Image 1: Existing “corbel” structure over rear garden terrace. View from rear (south) 
at Yuna Lane. 
 

 
 
Image 2: Existing ‘Short Stay Dwelling’ at corner of South Street and Marine Terrace. 
View from front (north). 
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Image 3: Existing ‘Short Stay Dwelling’, view from west elevation (Marine Terrace). 
 

 
Image 4: Existing rear corbel over roof top garden of ‘Short Stay Dwelling’, view from 
Yuna Lane (east). 
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ATTACHMENT 3 
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PSC1107-124 SCOTT STREET NO. 61 (LOT 177), BEACONSFIELD - TWO 
STOREY SINGLE HOUSE (SM DA0011/11) 

ATTACHMENT 1 - Development Plans – 13 January 2011
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ATTACHMENT 2 – Development plans – 23 May 2011 
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ATTACHMENT 3 – Applicant Justification
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PSC1107-125 SCHEDULE OF APPLICATIONS DETERMINED UNDER 
DELEGATED AUTHORITY 

ATTACHMENT 1 
1. SNOOK CRESCENT, NO. 73 (LOT 1372) HILTON - ADDITIONS AND 

ALTERATIONS TO EXISTING SINGLE HOUSE (JWJ DA0206/11) 

2. BLINCO STREET, NO. 17 (LOT 14) FREMANTLE - PARTIAL CHANGE 
OF USE TO SHOWROOM AND ASSOCIATED SIGNAGE (JWJ 
DA0159/11) 

3. SIMPER CRESCENT, NO. 33 (LOT 18) WHITE GUM VALLEY - FRONT 
AND REAR ADDITIONS AND ALTERATIONS TO EXISTING SINGLE 
HOUSE (JWJ DA0177/11 & DA0178/11) 

4. CHARLES STREET, NO. 11 (LOT 24) SOUTH FREMANTLE - SOLAR 
PANEL ADDITION TO EXISTING SINGLE HOUSE (JWJ DA00183/11) 

5. SUMPTON STREET, NO. 3 (LOT 801) HILTON - VARIATION TO 
PREVIOUS APPROVAL DA0602/09 (TWO SINGLE STOREY GROUPED 
DWELLINGS) (JWJ VA0024/11) 

6. SOUTH TERRACE, NO. 432 (LOT 1) SOUTH FREMANTLE - TWO 
STOREY ADDITION TO EXISTING OUTBUILDING (JWJ DA0674/10) 

7. HOPE STREET, NO. 16 (LOT 102) WHITE GUM VALLEY - DETACHED 
DOUBLE GARAGE ADDITION TO EXISTING SINGLE HOUSE (JWJ 
DA0110/11) 

8. BURT STREET, NO. 15 (LOT 6) FREMANTLE - FRONT FENCE 
ADDITION (DA0150/11) 

9. THE CUTTING, NO. 36 (LOT 213) NORTH FREMANTLE - VARIATION 
TO PREVIOUS APPROVAL DA0081/10 (VA0015/11) 

10. TERRENE LANE NO. 2 (LOT 131) O’CONNOR – SINGLE STOREY 
SINGLE HOUSE (ES DA0217/11)  

11. CARRINGTON STREET NO. 168 (LOT 25) HILTON – PATIO ADDITION 
TO EXISTING SINGLE HOUSE (ES DA0239/11) 

12. CENTRAL AVENUE NO. 33A (LOT 2) BEACONSFIELD – 
ALTERATIONS AND ADDITIONS TO EXISTING GROUPED DWELLING 
(ES DA0215/11)  

13. BROLO COURT NO. 1 (LOT 24), O’CONNOR – ADDITION TO EXISTING 
INDUSTRY GENERAL BUILDING – (LP DA0201/11) 

14. MICHAEL STREET NO. 1 (LOT 99), BEACONSFIELD – OUTBUILDING – 
(LP DA238/11) 

15. CARNAC STREET NO 31 (LOT 7), FREMANTLE – VARIATION TO 
PLANNING APPROVAL FOR DA0033/11– (LP VA0025/11) 

16. HARWOOD STREET, NO. 32 (LOT 1650), HILTON – DEMOLITION OF 
ANCILLARY OUTBUILDINGS AND CONSTRUCTION OF SINGLE 
STOREY GROUPED DWELLING (LP DA0222/11) 

17. BARKER STREET (LOT 602), NORTH FREMANTLE – PATIO ADDITION 
– (LP DA0195/11) 
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18. HEVRON STREET NO 2 (LOT 8), NORTH FREMANTLE – SINGLE 
STOREY ADDITIONS TO SINGLE STOREY SINGLE HOUSE– (LP 
DA0118/11) 

19. MARMION STREET NO. 131A (LOT 2), FREMANTLE – SINGLE 
STOREY GROUPED DWELLING – (LP DA0102/11) 

20. AMHERST STREET NO.39 (LOT 8), WHITE GUM VALLEY – 
DEMOLITION OF EXISTING SINGLE HOUSE AND REPLACEMENT 
SINGLE STOREY SINGLE HOUSE – (JL DA0173/11) 

21. OLDHAM CRESCENT NO.16A (LOT 2), HILTON – ADDITONS AND 
ALTERATIONS TO EXISTING SINGLE STOREY GROUPED DWELLING 
(JL DA0233/11) 

22. DALY STREET NO.27 (LOT 142), SOUTH FREMANTLE – 
ALTERATIONS TO EXTERNAL WALL OF EXISTING SINGLE HOUSE 
(JL DA0246/11) 

23. HAMPTON ROAD NO.228 (LOT 4), BEACONSFIELD – ADDITION TO 
EXISTING INDUSTRY LIGHT BUILDING – (JL DA0244//11) 

24. MORRIS STREET NO.1 (LOT 300), BEACONSFIELD – TWO STOREY 
SINGLE HOUSE ADDITION (JL DA0194/11) 

25. JACKSON STREET NO. 13 (LOTS 2 & 3) NORTH FREMANTLE – TWO 
LOT SURVEY STRATA SUBDIVISION (ES WAPC144214) 

26. HULBERT STREET NO. 1 (LOT 61) SOUTH FREMANTLE – 
RETROSPECTIVE VERANDAH ADDITION TO EXISTING SINGLE 
HOUSE (ES DA0234/11)   

27. HIGH STREET NO. 4/61 (LOT 4) FREMANTLE – RETROSPECTIVE 
ALTERATIONS TO EXISTING BUILDING AND PROPOSED 
ALTERATIONS TO EXISTING (ES DA0172/11) 

28. PEARSE STREET, NO. 7 (LOT 501) NORTH FREMANTLE – LOFT 
EXTENSION TO EXISTING SINGLE HOUSE (JWJ DA0123/11) 

29. PAGET STREET NO. 71 (LOT 1189), HILTON– RETROSPECTIVE 
APPROVAL FOR UNAUTHORISED ADDITIONS TO EXISTING 
GROUPED DWELLINGS – (LP DA0191/11) 

30. CARRINGTON STREET NO. 167 (LOT 10), WHITE GUM VALLEY– 
SINGLE STOREY GROUPED DWELLING – (LP DA0137/11) 

31. STAPLES STREET NO.8 (LOT 7), NORTH FREMANTLE – PATIO 
ADDITION TO AN EXISTING SINGLE HOUSE (MS DA0128/11) 

32. ANNIE STREET NO.44 (LOT 21), BEACONSFIELD – DEMOLITION OF 
AN EXISTING SINGLE HOUSE AND OUTBUILDING – (MS DA0139/11) 

33. JOSLIN STREET, NO. 23A (LOT 3) HILTON - SINGLE STOREY 
GROUPED DWELLING WITH LOFT (JWJ DA0164/11) 

34. JAMES STREET NO. 12-14 (LOT 106) SOUTH FREMANTLE – 
TEMPORARY CHANGE OF USE TO OFFICE (ES DA0203/11) 

35. MARMION STREET NO.123 (LOT 2), FREMANTLE – PATIO ADDITION 
TO EXISTING GROUPED DWELLING – (AM/JL DA0286/11) 
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36. CHESTER STREET, NO. 15 (LOT 13) SOUTH FREMANTLE – PATIO 
ADDITION TO EXISTING SINGLE HOUSE- (KS DA0253/11) 

37. HOPE STREET NO.47 (LOT 100), WHITE GUM VALLEY – PARTIAL 
CHANGE OF USE TO HOME OCCUPATION (NATURAL THERAPY) (MS 
DA0026/11) 

38. HARVEST 56 (LOT 152), NORTH FREMANTLE – TWO LOT 
SUBDIVISION – (SM DA143998) 

39. HOPE STREET NO. 61 (LOTS 37 & 38) WHITE GUM VALLEY – TWO 
STOREY GROUPED DWELLING ADDITION TO EXISTING SINGLE 
HOUSE (ES DA0227/11) 

40. FULLSTON WAY NO.10 (LOT 69), BEACONSFIELD – TWO STOREY 
SINGLE HOUSE– (JL  DA0119/11) 

41. LILLY STREET NO.14 (LOT 17, 18 & 19), SOUTH FREMANTLE –
AMALGAMATION OF THREE LOTS INTO A SINGLE LOT (JL 
WAPC144246) 

42. JONES STREET, NO.2 6 (LOT 14), O’CONNOR – EIGHT (8) LOT 
FREEHOLD SUBDIVISION (JL WAPC144153) 

43. DUFFIELD AVENUE, NO.26 (LOT 199), BEACONSFIELD – TWO LOT 
SURVEY STRATA SUBDIVISION (JL WAPC360-11) 

44. SWANBOURNE STREET NO.9A (LOT 361), FREMANTLE – EXTENSION 
TO TERM OF PLANNING APPROVAL FOR DA0337/09 – TWO STOREY 
GROUPED DWELLING WITH BASEMENT (JL ET02/11) 

45. BELLEVUE TERRACE NO.8 (LOT 64), FREMANTLE – DEMOLITION OF 
A WALL AND AN OVER HEIGHT BOUNDARY FENCE TO A VACANT 
LOT (SM DA0184/11) 

46. SOLOMON STREET (LOT 59), FREMANTLE – TWO STOREY ADDITION 
TO AN EXISTING SINGLE HOUSE – (MS DA0099/11) 
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PSC1107-126 FINAL ADOPTION OF PROPOSED LOCAL PLANNING POLICY 
1.8 NIEGHBOUR MEDIATION 

ATTACHMENT 1 
TITLE Advertising Report LPP 1.8 Neighbour Mediation 
 
DataWorks Reference: 117/045 
Meeting Date PSC 20 April 2011 and Council 27 April 2011 
Disclosure of Interest: Nil 
Responsible Officer:  Manager Development Services  
Actioning Officer: Manager Development Services 
Decision Making Level:       Council 
Previous Item Number/s: Nil 
Attachment 1: Proposed LPP 1.8   
 

EXECUTIVE SUMMARY 

 
The purpose of this report is to recommend that Council adopt a new local 
planning policy, LPP1.8 Neighbour Mediation.  
 
It is recommended that the new local planning policy be adopted for the 
purpose of advertising for public comment in accordance with clause 2.4 of 
Local Planning Scheme No.4. 
 

BACKGROUND 
 
Recently there have been a number of planning applications that have involved 
developments of a minor nature where significant neighbour conflict has occurred. 
 
While Council encourages neighbours to attempt to resolve disputes between 
themselves, often the planning and building approval process is used as a 
mechanism by which these disputes are attempted to be resolved. 
 
Planning and Building applications are required to be determined on their statutory 
merits and are not an appropriate mechanism to resolve neighbour disputes.  
 
The purpose of the policy is to clarify circumstances where it may be appropriate for 
Council to defer the consideration of a minor planning related matter for neighbours 
to attend mediation paid for by the City. 
 
STATUTORY AND POLICY IMPLICATIONS 
 
Local Planning Scheme No. 4 (LPS4) 
 
Clause 2.4 of LPS4 allows Council to formulate a local planning policy and outlines 
the procedure that by which this must occur.  
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CONSULTATION 
 
Should Council resolve to proceed with the new local planning policy, the draft policy 
will be advertised in accordance with the requirements of clause 2.4 of Local 
Planning Scheme No. 4 which includes: 
 

5. Advertisement in a local newspaper for 2 consecutive weeks detailing where 
the policy can be inspected, the subject and nature of the draft policy and 
closing date of the 28 day advertising period; 

6. Listing on the City’s web site; and  
7. Referral to precinct groups 

 

PLANNING COMMENT 
 
A summary of the proposed policy outcomes are as follows: 
 

1. Where a ‘minor’ planning application is causing a dispute between neighbours, 
Council may defer an application for 1-2 months  in order for mediation 
between neighbours to occur at the City’s cost; 

2. A ‘minor’ planning application is generally described as: 
a) privacy screens; 
b) fences; 
c) ancillary lightweight structures (e.g. patios and pergolas); 
d) external fixtures (e.g. antennae, aerials, air conditioning units, solar 
panels, water tanks, flag poles); 
e) minor encroachments and extensions; 
f) outbuildings; 
g) trees and vegetation; 
h) home occupation/business; and  
i) amenity issue 

i.e. for the purpose of this policy a new single house or significant building 
alterations/additions are not considered to be ‘minor’. 

3. If the neighbour dispute issue falls outside the City’s statutory jurisdiction, 
mediation will not be offered; 

4. The policy is not applicable where the dispute involves more than 2 neighbours, 
i.e. the policy is not intended to apply to developments that impact on the 
broader community; 

5. Mediation may be of most benefit where the planning merits of the matter for 
either approval or refusal could both be argued reasonably (i.e. on ‘on 
balance’ matter); 

6. Council cannot compel neighbour to participate in mediation; 
7. If the matter is deferred to mediation, whether mediation occurs or not, the 

matter will intimately be referred back to Council/Committee for determination 
on planning merits. 

8. This policy does not affect the right of City to issue an infringement or 
undertake legal action in accordance with LPP 1.5 Planning, Building and 
Environmental Health Compliance. 
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The approximate budget implications for the new policy are as follows: 
 
 ACTION TIME 
1 Each neighbour meets separately with a professional facilitator 

for 1 hour 
2 hours  

2 Group mediation session between both parties to a maximum of 
3 hours 

3 hours 

3 Compilation of a report by the mediator regarding the outcome of 
the mediation 

1 hour 

 TOTAL 6 hours 
 
Several mediation firms were contacted regarding their fee structure. Prices for non-
accredited mediators ranged from $150 to $180 an hour. Nationally accredited 
mediator fees ranged from $350 to $440 an hour. It is recommended that a nationally 
accredited mediator at the lower end of the range be used. On this basis 6 hours of 
mediation would cost approximately $2310 (including GST). It is estimated that a 
maximum of 5 mediations are likely to occur per year resulting in an annual cost of 
$11,550. 
 
CONCLUSION 
 
The proposed policy provides the City with clear criteria by which to assess in what 
circumstances it is appropriate to defer planning related matters in order for 
neighbours to attend mediation. 
 
It is envisaged that the 2 mediation session could easily be conducted within a 
timeframe that would only delay the determination of the application by 
approximately 1 month. Also as the policy is not likely to apply to large number of 
applications per year (approximately 5 per year), a small delay on a small number of 
application per year is considered acceptable .  
 
It is therefore recommended that Council resolve to adopt the policy for the purpose 
of advertising. Following the close of advertising, a further report will be presented to 
Council for consideration for the final adoption of the policy. 
 
OFFICERS RECOMMENDATION 
 
That Council resolve to adopt the draft amended local planning policy, LPP1.8 
Neighbours Mediation for advertising in accordance with the procedures set 
out in clause 2.4 of the City of Fremantle Local Planning Scheme No. 4. 
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CITY OF FREMANTLE 

LOCAL PLANNING POLICY LPP 1.8 
 

NEIGHBOUR MEDIATION 
 

ADOPTION DATE: <insert adoption date> 
AUTHORITY: LOCAL PLANNING SCHEME NO. 4 

 
BACKGROUND 

1. The Council encourages neighbours to resolve issues of dispute between 
themselves in a constructive and neighbourly way.  Council also wishes 
to ensure that the planning and building approvals and compliance 
regime is not used in such a manner as to aggravate tension between 
neighbours. 

2 The Council has a statutory obligation to uphold the requirements of the 
Local Planning Scheme, and to deal with applications and compliance 
matters effectively and efficiently.  These obligations need to be 
balanced against the fact that statutory decision making is not always 
the most appropriate way to resolve issues between neighbours, and in 
many cases it is preferable that neighbours develop their own solutions 
to local issues as opposed to one imposed by a planning authority. 

3. The purpose of this policy is to outline circumstances where it may be 
appropriate for Council to defer the consideration of a minor planning 
related matter and invite neighbours to attend mediation conducted by a 
qualified professional mediator at the cost of the City.  

POLICY 
   

1. The Council may determine in a particular case that a planning issue that 
has arisen, either as a result of a planning application or a compliance 
issue, is causing a dispute between neighbours, the planning application 
and/or  compliance action may be deferred for a period of a maximum of 
up tp 2 months to enable the parties to attend mediation. 

2. Council will meet the costs of up to 3 mediation sessions conducted by a 
professional mediator appointed by the City during the deferral period 
where these sessions are agreed to and attended by all parties.  

3. The Council will not meet the costs of mediation where the matter falls 
outside of the statutory jurisdiction of the City. 

4. This policy is intended for smaller scale proposals such as (but not 
limited to): 
a) privacy screens; 
b)  fences; 
c) ancillary lightweight structures (e.g. patios and pergolas); 
d) external fixtures (e.g. antennae, aerials, air conditioning units, 
solar panels, water tanks, flag poles); 
e) minor encroachments and extensions; 
f) outbuildings; 
g) trees and vegetation; 
h) home business; and  
i) amenity issues 
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where no more than 2 adjoining neighbours (in addition to the applicant) 
are involved. 

5 In determining whether mediation is necessary the Council shall take into 
consideration the (personal – non planning)  nature of the issues raised 
by neighbours and any history of planning applications or compliance 
issues on the respective sites, and whether there are reasonable 
planning arguments on both sides (i.e. where the planning merits of the 
case for either approval or refusal could both reasonably be argued). 

6 The Council will not defer for mediation any application which; 
a) involves significant development on a particular lot. Significant 
development refers to development which is not small scale as 
generally defined in 4 above  (e.g. a new single house or substantial 
building alterations/additions are considered to be significant 
development); or 
b)Involves planning issues which impact on the broader community;  

7 Council cannot compel neighbours to participate in mediation. If after 
Council has formally invited neighbours to attend mediation and one or 
more neighbours do not wish to attend, the matter will be referred back 
to the next appropriate Council/Committee meeting for determination 
based on planning merits. 

8 Where mediation has occurred, the matter will be referred back to Council 
for determination in accordance with normal planning requirements. The 
Council report will summarise the outcome of the mediation sessions. 

9 Where mediation has occurred, this does not affect the ability of an 
infringement  to be issued or other legal action to occur in accordance 
with LPP 1.5 Planning, Building and Environmental Health Compliance. 
Where mediation is proposed, regard is to be given to the statutory time 
frames associated with infringements and legal action.  

10 Where mediation has previously occurred, unless the current matter is 
significantly different to the previously mediated matter, further 
mediation will not be offered. 
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ATTACHMENT 1 
 
 

CITY OF FREMANTLE 
LOCAL PLANNING POLICY LPP 1.8 

 
NEIGHBOUR MEDIATION 

 
ADOPTION DATE: <insert adoption date> 

AUTHORITY: LOCAL PLANNING SCHEME NO. 4 
 
BACKGROUND 

1. The Council encourages neighbours to resolve issues of dispute between 
themselves in a constructive and neighbourly way.  Council also wishes to 
ensure that the planning and building approvals and compliance regime is not 
used in such a manner as to aggravate tension between neighbours. 

2 The Council has a statutory obligation to uphold the requirements of the Local 
Planning Scheme, and to deal with applications and compliance matters 
effectively and efficiently.  These obligations need to be balanced against the 
fact that statutory decision making is not always the most appropriate way to 
resolve issues between neighbours, and in many cases it is preferable that 
neighbours develop their own solutions to local issues as opposed to one 
imposed by a planning authority. 

3. The purpose of this policy is to outline circumstances where it may be 
appropriate for Council to defer the consideration of a minor planning related 
matter and invite neighbours to attend mediation conducted by a qualified 
professional mediator at the cost of the City.  

POLICY 
   

1. The Council may determine in a particular case that a planning issue that has 
arisen, either as a result of a planning application or a compliance issue, is 
causing a dispute between neighbours, the planning application and/or  
compliance action may be deferred for a period of a maximum of up tp 2 
months to enable the parties to attend mediation. 

2. Council will meet the costs of up to 3 mediation sessions conducted by a 
professional mediator appointed by the City during the deferral period where 
these sessions are agreed to and attended by all parties.  

3. The Council will not meet the costs of mediation where the matter falls outside 
of the statutory jurisdiction of the City. 

4. This policy is intended for smaller scale proposals such as (but not limited to): 
a) privacy screens; 
b)  fences; 
c) ancillary lightweight structures (e.g. patios and pergolas); 
d) external fixtures (e.g. antennae, aerials, air conditioning units, solar 
panels, water tanks, flag poles); 
e) minor encroachments and extensions; 
f) outbuildings; 
g) trees and vegetation; 
h) home business; and  
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i) amenity issues 
where no more than 2 adjoining neighbours (in addition to the applicant) are 
involved. 

5 In determining whether mediation is necessary the Council shall take into 
consideration the (personal – non planning)  nature of the issues raised by 
neighbours and any history of planning applications or compliance issues on 
the respective sites, and whether there are reasonable planning arguments on 
both sides (i.e. where the planning merits of the case for either approval or 
refusal could both reasonably be argued). 

6 The Council will not defer for mediation any application which; 
a) involves significant development on a particular lot. Significant 
development refers to development which is not small scale as generally 
defined in 4 above  (e.g. a new single house or substantial building 
alterations/additions are considered to be significant development); or 
b)Involves planning issues which impact on the broader community;  

7 Council cannot compel neighbours to participate in mediation. If after Council 
has formally invited neighbours to attend mediation and one or more 
neighbours do not wish to attend, the matter will be referred back to the next 
appropriate Council/Committee meeting for determination based on planning 
merits. 

8 Where mediation has occurred, the matter will be referred back to Council for 
determination in accordance with normal planning requirements. The Council 
report will summarise the outcome of the mediation sessions. 

9 Where mediation has occurred, this does not affect the ability of an 
infringement  to be issued or other legal action to occur in accordance with 
LPP 1.5 Planning, Building and Environmental Health Compliance. Where 
mediation is proposed, regard is to be given to the statutory time frames 
associated with infringements and legal action.  

10 Where mediation has previously occurred, unless the current matter is 
significantly different to the previously mediated matter, further mediation will 
not be offered. 

 
 
 

 


