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PLANNING SERVICES COMMITTEE 
 

Minutes of the Planning Services Committee 
held in the Council Chambers, Fremantle City Council 

on 7 March 2012 at 6.00 pm. 
 
 
DECLARATION OF OPENING / ANNOUNCEMENT OF VISITORS 
 
The Presiding Member declared the meeting open at 6.00 pm. 
 
NYOONGAR ACKNOWLEDGEMENT STATEMENT 
 
"We acknowledge this land that we meet on today is part of the traditional lands of the 
Nyoongar people and that we respect their spiritual relationship with their country. We 
also acknowledge the Nyoongar people as the custodians of the greater 
Fremantle/Walyalup area and that their cultural and heritage beliefs are still important to 
the living Nyoongar people today." 
 
IN ATTENDANCE 
 
Cr Robert Fittock Deputy Presiding Member / North Ward 
Cr Tim Grey-Smith City Ward 
Cr Andrew Sullivan Presiding Member / South Ward  
Cr Bill Massie Hilton Ward 
Cr Josh Wilson Beaconsfield Ward 
 
Mr Philip St John Director Planning and Development Services 
Ms Natalie Martin Goode Manager Development Services 
Mr Paul Garbett Manager Planning Projects and Policy 
Mrs Kayla Beall Minute Secretary 
 
There were approximately 4 members of the public in attendance. 
 
APOLOGIES 
Cr Ingrid Waltham 
Mayor Brad Pettitt 
Cr Rachel Pemberton 
Cr Dave Coggin (Deputy) 
 
LEAVE OF ABSENCE 
 
RESPONSE TO PREVIOUS PUBLIC QUESTIONS TAKEN ON NOTICE 
 
Nil 
 



  Minutes - Planning Services Committee 
 7 March 2012 

Page 2 

PUBLIC QUESTION TIME 
 
Nil 
 
DEPUTATIONS / PRESENTATIONS 
 
The following member/s of the public spoke in favour of the Officer’s 
Recommendation for item PSC1203-28: 
Mily Perica 
The following member/s of the public spoke against the Officer’s Recommendation 
for item PSC1203-30: 
Martin Smith 
The following member/s of the public spoke against the Officer’s Recommendation 
for item PSC1203-34: 
Vernon Butterly 
 
DISCLOSURES OF INTEREST BY MEMBERS 
 
Nil 
 
LATE ITEMS NOTED 
 
Nil 
 
CONFIRMATION OF MINUTES 
MOVED: Cr A Sullivan 
 
That the Minutes of the Planning Services Committee dated 15 February 2012 as 
listed in the Council Agenda dated 22 February 2012 be confirmed as a true and 
accurate record. 
 
CARRIED: 5/0 
 
For Against  
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 
Cr Tim Grey-Smith 

 

 
 
TABLED DOCUMENTS 
Nil 
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REPORTS BY OFFICERS (COMMITTEE DELEGATION) 

The following items are subject to clause 1.1 and 2.1 of the City of Fremantle 
Delegated Authority Register 
PSC1203-28 CARRINGTON STREET NO.262 (LOT 1053), HILTON   DEMOLITION 

OF AN EXISTING SINGLE HOUSE (MS DA0563/11)  
 
DataWorks Reference: 059/002 
Disclosure of Interest: Nil 
Meeting Date: 7 March 2011 
Responsible Officer:  Manager Development Services  
Actioning Officer: Planning Officer 
Decision Making Level: Planning Services Committee 
Previous Item Number/s: Nil 
Attachment 1: Development Plans 
Attachment 2: External Heritage Advice 
Date Received: 9 November 2011 
Owner Name: Slavko Perica 
Submitted by: As Above 
Scheme: Residential R20 
Heritage Listing: Hilton Heritage Area 
Existing Landuse: Single House 
Use Class: As Above 
Use Permissibility: ‘P’ 
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EXECUTIVE SUMMARY 

The proposal is referred to the Planning Services Committee for determination as 
the application involves the demolition of an existing Single House within the 
Hilton Heritage Area. 
 
The applicant is seeking Council’s Planning Approval to demolish the existing 
Single House located at No.262 Carrington Street, Hilton.  
 
Subject to clause 5.15.1 of LPS4, Council will only grant planning approval for the 
demolition of a primary building or structure on a site where it is satisfied that the 
building or structure: 
 
(a) Has ‘limited’ or ‘no’ cultural heritage significance; and 
(b) Does not make a significant contribution to the broader cultural heritage 

significance and character of the locality in which it is located. 
 
A heritage assessment of the proposed demolition was undertaken in accordance 
with the City’s L.P.P.1.6 Preparing Heritage Assessments which determined that 
the place was found to be of ‘some’ heritage significance for its contribution to the 
streetscape. 
 
Notwithstanding, it is noted that there are a number of statements made in the 
report that conflict with the categorisation of ‘some’ significance and the implied 
incapability of the City to entertain the demolition of the dwelling. Comment 
indicating that the ‘dwelling may be retained or removed subject to archival 
recording’ and ‘the dwelling does not make a major contribution to the streetscape 
in its current condition’ bring a degree of ambiguity to the recommendation of the 
report. 
 
It is on this basis that it is considered that on balance the proposed should be 
recommended for conditional approval. 
 
BACKGROUND 

The subject site is 1222m² in area and located on the eastern side of Carrington Street, 
Hilton. The site is improved by an existing single storey Single House which is likely to be 
an original State Housing Commission dwelling, typical of the older existing dwellings in 
the streetscape and Hilton locality. The site is zoned Residential with a density coding of 
R20 and is located within the Hilton Local Planning Area (Hilton LPA) under the City’s 
Local Planning Scheme No. 4 (LPS4). Furthermore, the property is located within the 
Hilton Heritage Precinct, which is a designated Heritage Area in accordance with clause 
7.2 of LPS4. 
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DETAIL 
 
The applicant is seeking planning approval for the demolition of the existing Single 
House located at No.262 Carrington Street, Hilton. The proposal does not include any 
details in regard to replacement dwellings should demolition be supported. 
 
The development plans are enclosed as an attachment to this report (Attachment 1). 
 
STATUTORY AND POLICY ASSESSMENT 

Local Planning Scheme No.4 
 
Clause 1.6.1(f) of LPS4 states that one of the aims of LPS4 is ‘to protect and conserve 
Fremantle’s unique cultural heritage.’ 
 
The subject site is zoned Residential. The objectives for the Residential zone as outlined 
within Clause 4.2.1 of LPS4.  The relevant objectives are detailed as follows: 
 
Development within the residential zone shall –  
 
(i) provide for residential uses at a range of densities with a variety of housing forms to 

meet the needs of different household types, while recognising the limitations on 
development necessary to protect local character, 

(ii) safeguard and enhance the amenity of residential areas and ensure that 
development, including alterations and additions, are sympathetic with the character 
of the area, 

(iv) recognise the importance of traditional streetscape elements to existing and new 
development, 

(v) conserve and enhance places of heritage significance the subject of or affected by 
the development, and 

(vi) safeguard and enhance the amenity of residential areas by ensuring that land use is 
compatible with the character of the area. 

 
In regard the proposed demolition of the primary dwelling to be located on site, clause 
5.15.1 of LPS4 states: 
 
Council will only grant planning approval for the demolition of a building or structure 
where it is satisfied that the building or structure: 
 
(a) has limited or no cultural heritage significance, and 
(b) does not make a significant contribution to the broader cultural heritage significance 

and character of the locality in which it is located. 
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Furthermore, Part 7 of LPS4 provides for the Heritage and Conservation Protection of 
places and areas of significance within the Scheme area. Clause 7.2 states: 
 
‘If, in the opinion of the Council, special planning control is needed to conserve and 
enhance the cultural heritage significance and character of an area, the Council may, by 
resolution designate that area as a heritage area.’ 
 
The “Hilton Garden Suburbs Precinct” is designated as a Heritage Area pursuant to this 
clause 7.2 of LPS4.  The relevant local planning policy for the Heritage Area, in 
accordance with clause 7.2.2 of LPS4 is L.P.P3.7 ‘Hilton Garden Suburb Precinct’ 
Heritage Area Local Planning Policy. 
 
In determining this application, Clause 10.2 of LPS4 outlines the matters that Council 
shall have due regard to in assessing a development application. 
 
Of particular relevance to the current application are the following clauses: 
 
Clause 10.2.1 (a) states: 
 
‘the aims, zoning objectives of this Scheme and any other relevant planning Scheme(s) 
operating within the Scheme area, including the Metropolitan Region Scheme,’ 
 
Clause 10.2.1 (k) states: 
 
‘the cultural significance of any place or area affected by the development, including but 
not limited to provision for the preservation, incorporation or recording (by means 
including public art works) and significant cultural values of the site’. 
 
Clause 10.2.1 (s) states: 
 
‘the way in which buildings relate to the street and adjoining lots, including their effects 
on landmarks, vistas, the landscape or the traditional streetscape, and on the privacy, 
daylight and sunlight available to private open space and buildings’. 
 
These statutory requirements will be discussed further in the Planning Comment section 
of this report.  
 
CONSULTATION 

Community 
The application was not required to be advertised in accordance with the City’s L.P.P1.3 
Public Notification of Planning Proposals or clause 9.4 of LPS4. 
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Heritage 
 
In accordance with the City’s Local Planning Policy 1.6, the proposal was required to be 
referred to an external heritage consultant for comment. The following comments were 
provided in relation to the deemed significance of the place: 
“262 Carrington Street, Hilton has some significance as a modest, single storey, timber 
and tile dwelling constructed c.1950s as part of the Hilton Park public housing estate. 
The dwelling may be retained or removed subject to archival recording. 
The modest scale and form of the dwelling, and its limited materials palette and its siting 
of is of some significance for its contribution to the local streetscape”.  
 
As per clause 5.15 of LPS4 the dwelling is categorised above the threshold retention. 
Notwithstanding, it was acknowledged by the external heritage consultant that it is not 
known whether the or not 262 Carrington Street was constructed on behalf of the State 
Housing Commission or was privately developed. It is noted by the heritage expert that 
the demolition will incur a negative degree of change, however the extent to which was 
not considered to be significant. Specifically, the heritage expert stated as follows: 
 
“The proposal to demolish 262 Carrington Street represents a negative degree of 
change, in particular to the streetscape values of the place. The proposal will also 
probably result in a slightly negative degree of change to the Hilton Garden Suburb 
Precinct in that it will contribute to the ongoing erosion of original modest housing stock 
in the precinct. 

However, the degree of change is slight, as the dwelling has been externally 
compromised and the place does not make a major contribution to the streetscape in its 
current condition. 
 
It was further recommended by the heritage expert that should demolition be supported, 
an archival record be prepared, with consideration being afforded to the retention of any 
mature trees on site for their contribution to the Hilton Garden Suburb Precinct. 
 
The content of the heritage advice will be discussed further in the Planning Comment 
section of this report.   
 
PLANNING COMMENT 

As previously discussed, in determining the capability of demolition council should be 
satisfied that the proposal is of limited or no heritage significance, and does not make a 
significant contribution to the significance and character of the locality in which it is 
located.  
 
A heritage assessment undertaken in relation to the proposed demolition which 
determined that the place is of ‘some’ heritage significance due to the dwellings 
contribution to the streetscape. Whilst the heritage expert indicated that there would be a 
degree of negative change to the streetscape if the dwelling were removed, it was noted 
that the change would not be significant given the dwelling has been externally 
compromised. It was further indicated by the heritage expert that the ‘dwelling may be 
retained or removed subject to archival recording’. 
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Accordingly it is considered that this advice detracts from the categorisation of ‘some’ 
significance and the implied incapability of the City to entertain the demolition of the 
dwelling. Should Council be of the view that the dwelling is of ‘some significance and 
should be retained, the following recommendation could be moved: 
 
That the application be REFUSED under the Metropolitan Region Scheme and Local 
Planning Scheme No. 4 for the Demolition of an existing Single House at No.262 (Lot 
1053) Carrington Street, Hilton, for the following reasons: 
 
1. The proposed demolition is inconsistent with Clause 5.15 of Local Planning Scheme 

No. 4 as the primary structure on site is categorised as being of ‘some’ cultural 
heritage significance. 

 
Notwithstanding, it is considered that the conflicting advice provided by the external 
heritage architect does not afford the City a firm basis on which to refuse the application. 
It is unclear if the dwelling is an example of a State Housing Commission dwelling or a 
privately constructed dwelling, accordingly the significance of the place can only be 
attributed to its contribution to the streetscape.  
 
With regard to the streetscape of Carrington Street, It should be noted that in the 
assessment of a replacement dwelling(s), the City’s L.P.P3.7 will apply, which provides 
criteria specific to Hilton in maintaining the presentation of the dwelling to the 
streetscape, therefore a replacement dwelling will not be entertained if it is proposed in a 
manner that is incongruous with Carrington Street.  
 
On this basis, it is considered appropriate that on balance the proposal is recommended 
for approval with the recommendations and considerations provided by the external 
heritage expert staff be applied in the form of conditions or advisory notes.  
  



  Minutes - Planning Services Committee 
 7 March 2012 

Page 9 

 
OFFICER'S & COMMITTEE RECOMMENDATION 

MOVED: Cr A Sullivan 
 
That the application be APPROVED under the Metropolitan Region Scheme and 
Local Planning Scheme No. 4 for the Demolition of an existing Single House at 
No.262 (Lot 1053) Carrington Street, Hilton, subject to the following condition(s): 

 
1. The demolition of the existing Single House hereby permitted shall take place 

in accordance with development plans dated 9 November 2011. It does not 
relate to any the replacement dwellings on this lot. 

2. Prior to commencement, an archival record is to be made of the building to be 
demolished and submitted to the City of Fremantle for approval, and shall 
include: 

a) A site plan prepared at 1:200 scale, floor plan(s) of the building and four 
elevations prepared at 1:100 scale. 
 

b) Digital photographs taken of the building (once vacated) to include: 
i)  a general/overall photo of the building to be demolished; 
ii)  photos of each of the four elevations;  
iii) internal photos of all rooms; and 
iv) photos of any special architectural features.   

 
Advice Note(s): 

(i) The applicant shall consider, where practicable, the retention of any mature 
vegetation located on site.  

CARRIED: 4/1 
 
For Against  
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Tim Grey-Smith 

Cr Andrew Sullivan 
 

 
The above item is referred to the Ordinary Meeting of Council for determination in 
accordance with 1.1 or 2.1 of the City of Fremantle Delegated Authority Register 
which requires that at least 5 members of the committee vote in favour of the 
Committee Recommendation in order to exercise its delegation. 
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Cr R Fittock vacated the chamber at 6.41 pm. 
Cr R Fittock returned to the meeting at 6.42 pm. 
PSC1203-30 SAMSON STREET NO. 15A (LOT 45), FREMANTLE   MINOR 

ENCROACHMENTS (COMPLIANCE) 
 
DataWorks Reference: 059/002 
Disclosure of Interest: Nil 
Meeting Date: 7 March 2012 
Responsible Officer:  Manager Development Services  
Actioning Officer: Manager Development Services 
Decision Making Level: Planning Services Committee  
Previous Item Number/s: PSC0912-224 (2 December 2009) 
Attachments 1: Photos 
Attachment 2: Site plan (areas on encroachment indicated in red) 
Owner Name: K & B Taylor 
Scheme: R25 
Heritage Listing: N/A 
Existing Landuse: Two storey house 
Use Class: Grouped dwelling 
Use Permissibility: D 
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EXECUTIVE SUMMARY 

The matter is presented to the Planning Services Committee due to the 
requirements of LPP 1.5 – Planning, Building and Environmental Health 
Compliance that requires a resolution of the Committee to not take any further 
compliance action. 
 
The matter relates to some small encroachments (approximately 5cm) of an 
architectural feature on top of a ground floor parapet wall and small portion of 
piers and capping associated with a limestone diving fence located at the rear of 
the property. 
 
It is considered that the matter is ‘trivial and insignificant’  as viewed from the 
street and adjoining properties and that it is not in the public interest, the proper 
and orderly development and use of land or the intent of the Compliance Policy to 
pursue the matter further. 
 
BACKGROUND 

The subject site is approximately 447sqm in area and is located on the southern side of 
Samson Street, Fremantle. The site is a battleaxe style site with vehicular access gained 
along the eastern boundary from Samson Street.  
 
The site is zoned Residential with a density coding of R25 and is located within the South 
Fremantle Local Planning Area under LPS4. The site is not listed on the City’s Heritage 
List or located within a Heritage Area. 
 
The subject site has resulted from a two lot subdivision of the parent lot. There exists a 
‘right of carriageway’ easement over the access leg on the subject site that benefits the 
front lot of No. 15 Samson St.  
 
The relevant site history is summarised below: 
 

1. Planning Approval was granted on 19 April 2007 for a two storey Single House at 
the site (DA0032/07) however construction had not commenced. 

2.   The Planning Services Committee granted approval in December 2009 for a two 
storey dwelling (DA0481/09). 

3.   Approval was granted in December 2010 for minor amendments to the previous 
approval relating to window and carport modifications (DA0641/09). 

 
DETAILS OF MATTER OF NON-COMPLAINCE 
 
A complaint was received regarding the encroachment of the pier associated with a 
limestone dividing fence. Staff investigated the complaint and found that a small portion 
of the pier were located on 17 Samson Street, with the majority of the fence located on 
15A Samson St.  
 
Staff also investigated the limestone parapet wall associated with the rear studio and 
found that the majority of wall was located on 15A Samson however the architectural 
capping feature on top of the studio parapet wall encroaches onto the neighbouring 
property by approximately 5cm. 
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STATUTORY AND POLICY ASSESSMENT 

 
The matter was assessed against the relevant requirements of the scheme, planning 
policies and the R Codes. The matters was also assessed against the approved 
development application and building licence. 
 
Of specific relevance in this instance is the City’s Local Planning Policy 1.5 – Planning  
Building and Environmental Health Compliance. Clause 1.1 of the policy states: 
 

In addition to the specific criteria set out in this policy, Council, in determining 
whether to take compliance action, shall have regard to the following general 
criteria: 
 
(a)  Whether it is in the public interest of the proper and orderly development 

and use of land that the applicable law(s) should generally be complied 
with; 

(b)  the impact of the contravention of the law on the effected locality and 
environment. This includes a consideration of whether the breach 
complained of is purely technical in nature which is unnoticeable other than 
to a person well versed in the relevant law; 

(c)  those factual circumstances in which the contravention of the law took 
place; 

(d)  the time which has elapsed since development was undertaken in 
contravention of the law, and 

(e)  the expense and inconvenience. 
 
Clause 2.3.2 states that Council may, having regard to any legal or technical advice 
resolve to take no further compliance action in the following circumstances: 
 

Where there is a breach of planning or building requirements and the matter may 
reasonably be considered trivial or insignificant. 
 
For the purposes of this policy, a matter will be considered to be trivial or 
insignificant only where the extent of the non-compliance is very minor to the point 
where the distinction between complying and not complying with the relevant 
legislation would be almost indistinguishable. 

 
CONSULTATION 

The matter was not required to be advertised. 
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PLANNING COMMENT 

The Dividing Fences Act permits that fences are permitted to straddle the boundary (i.e. 
50% of the fence is permitted to be located on an adjoining property). As the majority of 
the limestone fence is located within 15A Samson St, the location of the fence is 
permitted by the Act. 
 
As stated previously the policy states that a ‘trivial or insignificant’ matter is where the 
extent of the non-compliance is very minor to the point where the distinction between 
complying and not complying with the relevant legislation would be almost 
indistinguishable.  
 
Having regard to nature of the minor encroachments it is considered that; 
 

1. It is not in the public interest of the proper and orderly development and use of the 
land to pursue the matter; 

2. The impact on the locality, adjoining neighbour and environmental is minimal; 
3. The breach is technical in nature and is likely to be unnoticeable other to a person 

well verse in the relevant law; 
4. The distinction between complying and not complying would be almost 

indistinguishable as viewed from the street or adjoining properties. 
 
While it is open to the Council to request a retrospective development application and if 
the application is approved, issue a $500 infringement in accordance with the policy, due 
to the above reasons, to take further compliance action would not be consistent with the 
intent of the compliance policy.  
 
It is also considered that there is no broader public interest in undertaking legal action 
(prosecution). 
 
OFFICER'S RECOMMENDATION/COMMITTEE DECISION 

MOVED: Cr A Sullivan 
 
That Council acknowledges the minor encroachment of the limestone dividing 
fence and architectural feature associated with the rear studio on 15A Samson 
Street onto the adjoining property at 17 Samson Street and take no further action 
in relation to this matter. 
 
 
CARRIED: 5/0 
 
For Against  
Cr Tim Grey-Smith 
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 
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REPORTS BY OFFICERS (COUNCIL DECISION) 
PSC1203-34 CONSIDERATION OF A REQUEST TO DEDICATE VARIOUS 

PRIVATELY OWNED RIGHT OF WAYS IN HILTON TO PUBLIC 
ROADS    

 
DataWorks Reference: 158/007 
Disclosure of Interest: Nil 
Meeting Date: 7 March 2012 
Responsible Officer:  Manager Planning Projects  
Actioning Officer: Strategic Planner 
Decision Making Level: Council 
Previous Item Number/s: None 
Attachments: 1. Letter from Lee Lyons on behalf of Austbrokers 

Holdings Ltd 
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EXECUTIVE SUMMARY 

Austbrokers Holdings Ltd (Austbrokers), the owners of various laneways in Hilton 
in the area bounded by Clarke Street, Victor Street, South Street and Hines Road 
and comprised in the Certificate of Title Volume 422, Folio 39, have made written 
request asking for the City of Fremantle to consider the transferral of a number of 
privately owned right of ways (ROW) into the City’s ownership, or alternatively for 
the City to request the Minister for Lands to dedicate the ROWs as public roads. 
 
The City has the policy D.A.15 Policy and Procedures for the dedication, upgrade 
or closure of rights of way, to guide the dedication of ROWs. Austbrokers 
application does not satisfy the requirements of this policy which include: 

• evidence that a minimum of 50% of adjoining neighbours support the 
dedication;  

• a statutory declaration from a minimum of two members of the public 
formally declaring they have had uninterrupted access over the subject land 
for a minimum of ten years; and  

• a plan to upgrade the ROWs including how the upgrades will be funded. 
 
Accordingly it is recommended that Council refuse Austbrokers request. 
 
BACKGROUND 

The subject laneways/right of ways (ROWs) are in the area bounded by Clarke Street, 
Victor Street, South Street and Hines Road, Hilton. The area is currently zoned 
Development Zone (Development Area 11) in Local Planning Scheme No. 4 (LPS4) but 
is subject to Scheme Amendment No. 33 which proposes to rezone the area to 
Residential. The Amendment is currently awaiting final approval from the WAPC and 
Minister for Planning. 
 
On 3 June 1907, 12 acres of land in the subject area was vested to the Inter Colonial 
Investment Land and Building Company Limited (now Austbrokers Holdings Ltd 
(“Austbrokers”)). Through subdivision and sale the majority of this land (Deposited plan 
2556) was sold off and developed. Austbrokers, however, retained ownership of the 
laneways. The laneways are not properly constructed, sealed, drained or lit. 
 
As the owner, Austbrokers are liable for the ongoing maintenance of the laneways. There 
have been various instances of illegal dumping in the laneways including asbestos 
waste. Accordingly on 5 October 2011 Austbrokers wrote to the City regarding the 
following points: 

1. To prevent further waste being dumped on the laneways Austbrokers proposes 
erecting gates at the access points of each of the laneways so as to prevent 
access to the general public. The owners of the adjoining properties will be 
provided with keys/combinations to the locks on the gates.  

2. Austbrokers request the City of Fremantle to consider transferral of the laneways 
into the City’s ownership (still as private lanrways). 
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3. Austbrokers note that pursuant to s56 of the Land Administration Act 1997 (WA), 

where land comprises of a private road of which the public has had uninterrupted 
use for at least 10 years (which Austbrokers confirm it has), the Local Government 
may request the Minister to dedicate that land as a public road. Austbrokers ask 
that the City of Fremantle direct a request to the relevant Minister to dedicate the 
laneways as public roads. 

 
The first matter is a private matter between Austbrokers and the adjoining property 
owners who may benefit from rights of access over the laneways. The City has received 
legal advice which confirms that Austbrokers has the right to erect gates provided it 
provides a means of access to parties entitled to use the ROWs. The only aspect which 
may involve the City is if the height of the proposed gates is such that they will require 
planning approval. Accordingly this report primarily addresses the second and third 
points.  
 
PLANNING COMMENT 

Within the City of Fremantle there are many privately owned and unconstructed ROWs 
that are the responsibility of the private owner(s). There is no reason why the City should 
simply accept ownership of freehold land which takes the form of a laneway because the 
current owner offers to transfer ownership of the land. Ownership would make the City 
responsible for maintenance of the land in question, which has financial consequences, 
and potentially draw the City into dealing with disputes between other parties over rights 
to use the ROWs, complaints about obstruction, etc. 
  
An alternative means of making the City responsible for a ROW is through its dedication 
as a public road. This is the course of action proposed in the third point of Austbroker’s 
letter. There is a process for this to occur via a local government requesting the Minister 
for Lands to dedicate land as a public road pursuant to s56 of the Land Administration 
Act 1997. Austbrokers has requested the City to follow this process to dedicate privately 
owned ROWs in the area bounded by Clarke Street, Victor Street, South Street and 
Hines Road. It is a discretionary decision for the local government to determine whether 
or not to make such a request to the Minister, and it is at the discretion of the Minister 
whether to approve such a request, if made. 
 
The City has a policy, D.A.15 Policy and procedures for the dedication, upgrade or 
closure of rights of way, to guide its consideration of a s56 request.  
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Under D.A.15 any request for dedication made under s56 requires the applicant to 
provide certain information at a preliminary stage of the application, including: 
• a copy of the certificate of title of the subject land  

• consent of the owner of the ROW  

• reasons for seeking upgrade of the ROW  

• evidence that a minimum 50% of adjoining owners support the initiation of dedication 
and upgrading, and 

• a statutory declaration from a minimum of two members of the public formally 
declaring they have had uninterrupted access over the subject land for a minimum of 
ten years.  

In this instance, Austbrokers has not provided all of the required information. However, 
even if this information was provided, policy D.A.15 requires the applicant to provide 
details of proposals for upgrading the ROWs to the status of an underwidth street, and 
proposals for funding such upgrading works. In this case no details of proposed 
upgrading, or a commitment from the owner of the ROWs to fund their upgrading, have 
been provided. Officers consider these are fundamental shortcomings – in essence the 
City is being requested to not only support the dedication of the ROWs but also to 
assume responsibility for funding and implementing their upgrading to an acceptable 
standard as well as ongoing their maintenance in the event that they were to be 
dedicated as public roads. This would present a significant financial liability to the City 
for which no budget provision exists. 
 
In the view of officers this proposition does not satisfy the requirements of policy D.A.15. 
Furthermore, there are numerous other unconstructed private ROWs within the City of 
Fremantle, and if the City was to support dedication of the ROWs in this case without the 
current owners having first made arrangements for funding and implementing their 
upgrading, it could create a precedent for other similar requests which may be difficult to 
resist but which would create significant additional financial commitments for the City. 
  
Accordingly officers recommend this request be refused. 
 
With regard to Austbrokers’ proposal to erect gates across the ends of the ROW’s, it is 
acknowledged that as owner of the land Austbrokers has the right to erect gates 
provided it provides a means of access to the parties entitled to use the ROWs. It is 
recommended however that Austbrokers be advised that the erection of gates may 
require planning approval, depending upon the height of the proposed gates. 
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OFFICER'S & OFFICERS RECOMMENDATION 

MOVED: Cr A Sullivan 
 

1. That Council REFUSE the request made by Austbrokers Holdings Ltd to 
dedicate the Right of Ways comprised in the Certificate of Title Volume 422, 
Folio 39, as a public roads as the request does not satisfy the requirements 
of policy DA15 ‘Policy and Procedures for the dedication, upgrade or 
closure of Rights of Way’. 

 
2.  That Austbrokers Holdings Ltd be advised that the erection of gates at the 

access point to each Right of Way as described in the letter dated 5 October 
2011 may require planning approval under the City of Fremantle Local 
Planning Scheme No. 4, depending upon the height of the proposed gates, 
and therefore it is recommended that Austbrokers confirm with the City 
whether or not planning approval will be required before proceeding with 
the erection of gate 

 
CARRIED: 5/0 
 
For Against  
Cr Tim Grey-Smith 
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 
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PSC1203-35 INITIATION OF LOCAL PLANNING POLICY - LOCAL PLANNING 

POLICY 3.14 - WRAY AVENUE PRECINCT - ADOPT FOR 
ADVERTISING    

 
DataWorks Reference: 117/050 
Disclosure of Interest: Nil 
Meeting Date: 7 March 2012 
Responsible Officer:  Manager Planning Projects and Policy 
Actioning Officer: Strategic Planning Officer 
Decision Making Level: Council  
Previous Item Number/s: Nil 
Attachments: 1. Draft Local Planning Policy 3.14 – Wray Avenue 

Precinct 
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EXECUTIVE SUMMARY 

The purpose of this report is to recommend Council to adopt a draft local planning 
policy for the Wray Avenue precinct for the purpose of public consultation. 
 
City officers have prepared a draft policy (Policy No. LPP 3.14) based on 
suggestions and informal discussions with representatives of the local community 
in the Wray Avenue area. The objective of this policy is to provide development 
control and design guidance to ensure new development or redevelopment within 
the Wray Avenue precinct is compatible with the distinctive character and heritage 
significance of the precinct. 
 
BACKGROUND 

This draft policy is an initiative of the local community in the Wray Avenue precinct in 
response to issues raised by a number of recent development applications relating to 
sites in Wray Avenue and the potential impacts of the proposed development(s) on the 
character, streetscape and heritage significance of the area. Community members 
approached the City to propose the development of a planning policy to guide the future 
design of development in Wray Avenue as a way of addressing these matters more 
effectively. Community members in liaison with City officers subsequently developed the 
content of the draft local planning policy which is the subject of this report. 
  
The application of the proposed policy is to those properties in the section of Wray 
Avenue extending from Hampton Road to South Terrace. The policy follows a similar 
format to the recently adopted LPP 3.7 – Hilton Garden Suburb Precinct Heritage Area, 
and similarly, provides a ‘character appraisal’ of the precinct describing the cultural, 
historical and social significance of development and land uses within the Wray Avenue 
precinct, followed by a statement of development requirements to be met in order for 
planning approval to be granted, and an indication of the circumstances in which Council 
may exercise discretion to approve development which does not meet one or more of 
those requirements. 
 
CONSULTATION 

If Council resolves to adopt the draft local planning policy recommended in this report, 
the local planning policy will be advertised for public comment for a period of not less 
than 28 days in accordance with the requirements set out in clause 2.4.1 of Local 
Planning Scheme No.4 (LPS4) and Local Planning Policy No. 1.3 – ‘Public Notification of 
Planning Approvals’. 
  



  Minutes - Planning Services Committee 
 7 March 2012 

Page 21 

 
PLANNING COMMENT 

The policy provisions as suggested by representatives of the local community have been 
transferred by officers into a format that meets the statutory requirements of part 2 of 
Local Planning Scheme No. 4 (LPS4).  
 
Draft Local Planning Policy 3.14 – Wray Avenue Precinct comprises of two components, 
providing two separate sets of provisions for ‘Streetscape Requirements’ for land zoned 
Mixed Use/Local Centre and for land zoned Residential under the City’s Scheme. This 
approach has been adopted to provide development control provisions which 
appropriately reflect the different character, land use pattern and built form of the more 
mixed use/commercial ‘ends’ of Wray Avenue at the junctions with South Terrace and 
Hampton Road, compared to the more residential nature of the middle section of the 
street. The streetscape requirements for land zoned Mixed Use/Local Centre address the 
height, setback, form, proportion and architectural style of buildings in addition to their 
contribution to the public realm. Similarly, these requirements are also addressed in the 
streetscape requirements for land zoned Residential, in addition to provisions guiding 
infill development, rights of way, street walls and fences. 
 
Council is given the discretion to approve a development which does not comply with 
one or more of the streetscape requirements (with the exception of maximum building 
height requirements which may only be varied under specific provisions as set out in 
LPS4), in cases where it can be demonstrated the proposed development would still be 
compatible with the character of the Wray Avenue precinct, as described in the 
Character Appraisal section of the policy. 
 
Key provisions of the draft Policy which are different to development standards currently 
applicable to development in the area under the Residential Design Codes and/or 
existing City-wide local planning policies such as DBH1 – Urban Design and Streetscape 
Guidelines and DC6 – Garages and Carports, are as follows: 
 
• Zero street setbacks required for development in the Mixed Use/ Local Centre zones; 
• Minimum external wall height for development at the west end of Wray Avenue to 

ensure compatibility with existing heritage listed buildings; 
• Stricter controls over the location of garages/carports and access to such structures. 
 
The policy in full is set out in the recommendation and at Attachment 1 to this report. 
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CONCLUSION 
 
The proposed draft local planning policy, LPP 3.14 Wray Avenue Precinct, has been 
prepared by representatives of the local Wray Avenue community working in 
collaboration with City officers, having regard to the distinctive character, urban form and 
cultural heritage significance of the precinct. 
 
It is therefore recommended that Council resolve to adopt the draft Local Planning Policy 
3.14 for the purpose of advertising for public comment, after which it will be reported 
back to Council for further consideration. 
 
OFFICER'S& COMMITTEE RECOMMENDATION 

MOVED: Cr A Sullivan 
 
1. That Council adopt the following draft Local Planning Policy for the purpose of 

advertising for public submissions: 
 

CITY OF FREMANTLE 

 
LOCAL PLANNING POLICY 3.14 

 
WRAY AVENUE PRECINCT 

 
 
 

ADOPTION DATE: ??/??/20?? 
AUTHORITY: LOCAL PLANNING SCHEME NO.4 
 
STATUTORY BACKGROUND 
 
This is a Local Planning Policy prepared and adopted under the provisions of Part 
2 of the City of Fremantle Local Planning Scheme No. 4 (‘LPS4’). 
 
Clause 5.2.2 of LPS4 states that unless otherwise provided for in the Scheme, the 
development of land for any of the residential purposes dealt with by the 
Residential Design Codes is to conform to the provisions of the Codes. 
 
Section 5.3.1 of the Residential Design Codes states that a local government may 
adopt a Local Planning Policy which varies or replaces specific acceptable 
development provisions of the Residential Design Codes. A Local Planning Policy 
may also contain development provisions for any aspect of residential 
development that is not provided for in the Codes. 
 
Under LPS4 the area is largely zoned Residential (R30) with small sections for 
Local Centre and Mixed Use at the South Terrace/Wray Avenue intersection and at 
the corner of Hampton Road. 
 
Clause 10.2 of the Scheme empowers the Council to consider a broad range of 
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considerations and impose conditions relating to these in dealing with an 
application for planning approval. 
 
CHARACTER APPRAISAL 
 
Initial planning for the Wray Avenue Precinct took place approximately 30-40 years 
after the more level areas of the Fremantle townsite had been surveyed. In this 
Precinct the layout of the often irregularly shaped lots reflects the topography of 
the land – South Terrace follows the line of transition between the level sandy 
ground along the ocean front and the limestone ridge further inland. Wray 
Avenue’s oblique alignment provided a more gradual incline than if it had run at 
right angles to South Terrace, facilitating construction of the road without major 
earthworks and providing a suitable route for the tram along the east end of Wray 
Avenue in the early 20th century. 
 
The basic character of the Precinct can be seen as evolving to the point where 
aspects such as the pattern of development, urban grain, density of development 
and mix of uses, together with the way that these are embodied in the building 
types, in their height, massing and appearance, was effectively established by the 
early part of the 20th century and remained largely unchanged until circa 1950’s. It 
is important that new development and redevelopment continues this process of 
evolution, taking the opportunity to incorporate new styles and materials in ways 
which are sympathetic to the existing character but showing innovation in 
responding to future needs. 
 
The Wray Avenue Precinct can be categorised as a high-quality varied townscape 
defined by a significant streetscape consisting of larger scaled mixed use 
developments at each end and lower scaled residential developments along its 
length.  
 
The west end of Wray Avenue was an established mixed use area by the early 20th 
century. On the north side many of the original buildings remain and have a high 
level of cultural significance.  
 
Typically they display the characteristics of the Federation Classical Free Style 
with front façades parapeted and influenced by Paladian proportions to provide a 
balanced façade with neither horizontal nor vertical emphasis. 
 
On the south side the mixed use buildings were constructed after 1960 and 
generally are not significant.  
   
All retail/commercial buildings in this part of Wray Avenue have zero front and 
side setbacks. Typically the older buildings have verandahs that span the full 
width of the footpath and are of the same height as the ground floor of the 
building. Retail units present an interactive front to the street.   
 
Away from the west end there is a lower density of development, mainly 
residential and consisting of single storey, modestly scaled masonry houses, 
predominantly Victorian or Federation in style and often semi-detached. The 
design and placement on the lot often reflects the topography of the land, 
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especially near Brennan Street. Further up Wray Avenue, to deal with the lower 
level of land dwellings are set well back or have high foundations.  
 
The houses relate well to the street, most of them having verandahs which run the 
full width of the front facade with the front edge varying up to 2 metres from the 
street boundary. Front fences are generally low. 
 
Roofs are typically hipped or gabled, pitched at 22.5 degrees and of corrugated 
iron or clay tiles. 
 
The overall character is remarkably consistent. The individuality of the houses is 
often expressed in small decorative details, sometimes reflecting when they were 
built, sometimes the fact that they were owned by Italians. There is no sense of 
striving to be different, or of making a statement, but there is potential for new 
styles which combine traditional characteristics with innovative design to suit the 
contemporary environment. 
 
In the residential section towards Hampton Road a few significant commercial 
buildings remain on the north side. On the south west corner the old Beaconsfield 
theatre faces Hampton Road (please note the commercial centre in Hampton Road 
is not included in this policy). 
 
The local centre in the Wray Avenue Precinct provides a range of important local 
services and has significant social value. In particular, Galati’s store is a major 
attraction, for people outside the area as well as local residents. Along the east 
side of South Terrace commercial/retail uses prevail. There are no industries or 
warehouses in the Precinct. 
 
APPLICATION  
 
The Wray Avenue Precinct comprises Wray Avenue from Hampton Road to South 
Terrace and is located within Schedule 12 Local Planning Area 4 – South 
Fremantle, Sub area 4.3.3, of LPS4. This policy applies only to the Wray Avenue 
Precinct as identified on the plan below. 
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PURPOSE 
 
The purpose of this Local Planning Policy is to provide development and design 
guidance to ensure new development or redevelopment within the Wray Avenue 
Precinct is compatible with the distinctive character and heritage significance of 
the precinct. 
 
POLICY 
 
1. Streetscape Requirements – Development on land zoned Local Centre or Mixed 

Use 
 

1.1. Setback of Buildings 
 
1.1.1 Buildings shall have a zero setback from the primary street. 

 
1.1.2 Buildings shall have a zero setback from both side boundaries for a 

minimum building depth of 5 metres from the façade; any remaining part 
of a building shall have a minimum setback of 1.5m. 

 
1.1.3 Buildings on corner lots shall have a zero setback from the secondary 

street in addition to a zero setback from the primary street. 
 
1.2. Height 
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1.2.1 Control over the maximum height of buildings is exercised through the 

provision of Schedule 12 Local Planning Area 4 – South Fremantle 
(clauses 4.1, 4.2 and 4.3.3) of LPS4. 
 

1.2.2 In considering the matters identified in clause 4.2 of Schedule 12 when 
determining applications for development at the west end of Wray 
Avenue, north side, Council will have particular regard to the 
compatibility between the height of proposed development and the 
height of existing buildings included on the Heritage List under clause 
7.1 of LPS4. 

 
1.2.3 Minimum external wall height for new development at the west end of 

Wray Avenue shall be 3.6 - 4.0 metres in order to achieve proportions 
similar to existing heritage listed buildings. 

 
1.3. Form, proportion and architectural style  

 
1.3.1 New buildings at the west end of Wray Avenue must relate 

sympathetically with existing buildings included on the Heritage List 
under LPS4 in architectural style, bulk and scale. Existing buildings 
characteristically have a parapet on the front façade and the roof behind 
is pitched or gabled, and similar design elements are strongly 
encouraged in new development. 
 

1.3.2 External alterations to existing heritage listed buildings must conserve 
the overall architectural style and the original external form and 
proportions, with particular regard to any heritage assessment prepared 
under Local Planning Policy 1.6 – Preparing Heritage Assessments. 

 
1.3.3 The side of any new building is to be parallel to the side boundary. 

 
1.3.4 The original size and position of openings in existing heritage listed 

buildings, as visible from the street, shall be conserved. 
 

1.3.5 Proposals for the removal of existing verandahs from heritage listed 
buildings will not be approved. New buildings should include 
verandahs/canopies which extend across the width of the building 
façade and project over the road reserve with a minimum headroom 
clearance to the underside of the verandah/canopy of 2.75 metres, 
subject to any other necessary approvals. 
 

1.4. Contribution to the public realm 
 

1.4.1 All buildings must present an interactive frontage to the street, with 
entrances opening directly on to the footpath. 

 
2. Streetscape Requirements – All development on land zoned Residential  
 
2.1. Setback of Buildings  
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The Acceptable Development provisions of the relevant clauses of the 
Residential Design Codes are replaced with the following: 

 
2.1.1 Buildings shall be set back from the primary street a distance of 4 

metres. Verandahs or similar projections into the street setback area 
shall be set back a minimum of 2 metres from the primary street 
boundary and may extend across any percentage of the width of the 
building façade, up to and including, 100%. 
 

2.1.2 Garages and carports (including those under the main roof of the 
development):  

 
a) In the case of lots with legal vehicular access from a rear right of way 

or secondary street, garages and carports shall be located behind or 
integrated into the rear part of the dwelling and not obtain access 
from the primary street.  
 

b) In the case of lots which only have vehicular access from the primary 
street, the garage or carport shall be set back in line with or behind 
the front wall of the dwelling. 

 
2.1.3 Garage and carport width (including doors and supporting structures):  

 
a) Where the garage or carport is set back in line with or less than 2 

metres behind the front wall of the dwelling, the width of the garage or 
carport shall be no more than 3.2 metres.  
 

b) Where the garage or carport is set back 2 metres or more behind the 
front wall of the dwelling, the width of the garage or carport shall be 
no more than 45% of the width of the front wall of the dwelling, and 
the formed driveway shall be gradually tapered from the garage or 
carport to a maximum width of 3.5 metres at the street boundary. 

 
2.2. Height  

 
2.2.1 Control over the maximum height of buildings is exercised through the 

provisions of Schedule 12 Local Planning Area 4 - South Fremantle 
(clauses 4.1, 4.2 and 4.3.3) of LPS4. Despite the general height 
requirements in clauses 4.1 and 4.2 requiring development to satisfy the 
building height requirements of the Residential Design Codes, 
development on land zoned Residential in the area covered by this 
policy is also subject to the provisions of clause 4.3.3 which limits such 
development to two storeys. 
 

2.2.2 Excluding development on a rear survey strata lot, battleaxe lot or the 
equivalent, the front and side elevations of buildings shall present 
generally as a single storey dwelling when viewed from the street with 
the predominant bulk of any two storey element located at the rear of the 
dwelling. 

 
2.3. Form and Proportion 
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2.3.1 The front façade of any new dwelling is to be orientated parallel with the 

front boundary of the property addressing the primary street. 
 

2.3.2 Roofs shall be hipped or gabled with a minimum roof pitch of 22.5 
degrees. 

 
2.3.3 Roofs shall be simple in form, incorporating no more than two roof 

elements facing the primary and/or secondary street. 
 

2.3.4 Eaves shall be a minimum width of 450 mm. 
 
2.4. Contribution to the public realm 

 
2.4.1 The Acceptable Development provisions of the relevant clauses of the 

Residential Design Codes is replaced with the following:  
 

a) The front door of the dwelling and at least one habitable room window 
shall face the street and be clearly visible from the street. In the case 
of grouped or multiple dwelling developments, the dwelling unit 
nearest to the street must comply with this design requirement. 
 

2.5. Infill Provisions 
 

2.5.1 Where development is proposed on a site or lot that is either a battleaxe 
lot, rear survey strata lot or the equivalent, and the proposed 
development has minimal presentation to the streetscape, only the 
height provisions of clause 2.2.1 of this policy shall apply. 

 
2.6. Street Fences and Walls 

 
2.6.1 The Acceptable Development provisions of the relevant clauses of the 

Residential Design Codes is replaced with the following: 
 

a) Street walls and fences shall be a maximum height of 1.2 metres and 
shall be visually permeable above 300 mm. 

 
2.7. Rights of Way 

 
2.7.1 The two rights of way (RoW) in the area subject to this policy (RoW No. 

42 located between Little Howard Street and Brennan Street, and RoW 
No. 43 located off Brennan Street) are privately owned and any proposal 
to close any portion of either right of way for amalgamation with 
adjoining properties would require the agreement of all adjoining 
property owners. In accordance with City of Fremantle Local Planning 
Policy D.A.15 ‘Policy and procedures for the dedication, upgrade or 
closure of rights of way’ the City will not consider supporting any 
proposal for closure of any part or all of either of these rights of way 
unless the proposal has the agreement of 100% of adjoining property 
owners. 
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3. Discretionary Variations to Development Requirements 
 

3.1 Except for maximum building height requirements as referred to in 3.2 below, 
Council may exercise discretion to approve a development which does not 
comply with one or more of the above requirements in circumstances where it 
can be demonstrated that the proposed development would still be compatible 
with the character of the precinct as described in the Character Appraisal 
section of this policy. 
 

3.2 Proposed variations to maximum building height requirements must be 
assessed under the provisions of clause 5.8.1 and/or Schedule 12 Local 
Planning Area 4 – South Fremantle of LPS4 as applicable to the proposed 
development, having regard to the zoning of the development site and land 
uses(s) proposed. 
 

2. That the draft Local Planning Policy be advertised for public comment for a 
period of not less than 42 days in accordance with clause 2.4 of Local Planning 
Scheme No. 4. 

 
CARRIED: 5/0 
 
For Against  
Cr Tim Grey-Smith 
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 

 

 
 
 
 
  



  Minutes - Planning Services Committee 
 7 March 2012 

Page 30 

 
DEFERRED ITEMS (COMMITTEE DELEGATION) 

The following items are subject to clause 1.1 and 2.1 of the City of Fremantle 
Delegated Authority Register 
PSC1203-27 MOUAT STREET, NO. 5 (LOTS1, 2, 3 & 4) FREMANTLE - 

RETROSPECTIVE APPROVAL FOR UNAUTHORISED EXTERNAL 
PAINTING TO EXISTING BUILDING (JWJ DA0369/11)    

 
DataWorks Reference: 059/002 
Disclosure of Interest: Nil 
Meeting Date: 7 March 2012 
Responsible Officer:  Manager Development Services  
Actioning Officer: Senior Planning Officer 
Decision Making Level: Planning Services Committee  
Previous Item Number/s: PSC1110-175 
Attachment 1: Applicant further information – 22 December 2011 
Attachment 2: Previous PSC report PSC1110-175 (5 October 2012) 
Attachment 3: Heritage Council of WA advice (3 February 2012) 
Date Received: 10 August 2011 
Owner Name: P C Donovan 
Submitted by: As Above 
Scheme: City Centre 
Heritage Listing: MHI Level 1A 
Existing Landuse: Lodging House / Multiple Dwelling 
Use Class: Lodging House (TPS3) / Multiple Dwelling 
Use Permissibility: A & D 
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EXECUTIVE SUMMARY 

At its meeting on 5 October 2011, the Planning Services Committee (PSC) resolved 
to defer the application (DA0369/11) to the next appropriate PSC meeting to: 
 

‘…allow for the City to seek further evidence from the applicant regarding 
original paint colours.’ 

 
On 11 January 2012, the applicant submitted further information to address the 
concerns raised at the PSC meeting. The information provides the following advice 
(summarised): 
 
• Paint flakes were taken for laboratory examination to define the original colour 

of the light grey paint beneath the current topcoat; 
• Examinations combined with colour matching trials using sample pigments 

determined that original colour is similar to that of historical hydraulic lime; 
• The colour matches closely that of a limewash product sold by Bauwerk Paints 

and is close in comparison to Dulux Powdered Rock P15A2.  
 
Heritage advice provided regarding the applicant’s further information, indicated 
that the colour mentioned in the report, similar to the hydraulic lime (ie Bauwerk 
20/12) is not similar to the Tuscan Charcoal Chintz colour that has been used, even 
allowing for some fading.  
 
Therefore, as per the previous PSC report, it is considered the previous officer 
recommendation is appropriate regarding the unauthorised works.  
 
The application is recommended for approval, subject to removal of the 
unauthorised ‘Tuscan Charcoal Chintz’ paintwork to the portions of the façade of 
the building.  
 
BACKGROUND 

Refer to PSC1110-175 (Attachment 2) for detailed background information regarding the 
site. 
 
On 5 October 2011, PSC resolved to defer the application DA0369/11 to the next 
appropriate PSC meeting to: 
 

‘…allow for the City to seek further evidence from the applicant regarding original 
paint colours.’ 
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DETAILS 
 
The specific details of the unauthorised works at 5 Mouat Street are contained within the 
report presented to PSC on 5 October 2011 (PSC110-175) which is attached to this 
report (refer Attachment 2). 
 
On 11 January 2012, the applicant submitted further information in response to the City’s 
request for evidence regarding original paint colours. The information provided stated 
(summarised): 
 
• Paint flakes were taken for laboratory examination to define the original colour of the 

light grey paint beneath the current topcoat; 
• Examinations combined with colour matching trials using sample pigments 

determined that original colour is similar to that of historical hydraulic lime; 
• The colour matches closely that of a limewash product sold by Bauwerk Paints and is 

close in comparison to Dulux Powdered Rock P15A2.  
 
STATUTORY AND POLICY ASSESSMENT 

The application was assessed against the relevant provisions of LPS4 and Council Local 
Planning Policies. 
 
The following Council Local Planning Policies are relevant to this application: 
 
• LPP 1.5 Planning, Building and Environmental Health Compliance 
• LPP 2.5 External Treatment of Buildings  
 
Detailed assessment and discussion is contained in the Planning Comment section of 
this report.  
 
CONSULTATION 

Community 
The application was not required to be advertised in accordance with clause 9.4 of the 
LPS4.  
 
Heritage Comment 
 
The information provided by the applicant on 11 January 2012 was referred to the City’s 
Heritage Planner for comment. The following advice was provided (summarised): 
 
• Proposed paint type and colour is appropriate (ie Bauwerk Paint 20/12) which has 

been used in other examples and is similar to hydraulic lime; 
• Acknowledged that the hydraulic lime was probably the original finish as per the 

report, however no scientific images and analysis showing the testings of what is 
actually on 5 Mouat Street have as yet been provided, as per Council’s policy; 

• The paint that has been used to the columns (‘Tuscan Charcoal Chintz’) is not 
appropriate in either ‘type’ or ‘colour’; 
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• The acrylic paints do not allow for the appropriate finish or allow the original materials 
to ‘breathe’ where as the appropriate lime wash type of Bauwerk paints allows for 
‘breathing’; 

• The colour mentioned in the report similar to hydraulic lime ie 20/12 is not similar to 
the Tuscan Charcoal Chintz colour that has been used recently even allowing for 
some fading; 

• Recommended that for the ongoing conservation of the walls as well as for the 
retention of the significance of the place that the Dulux acrylic paint be removed using 
appropriate materials and methods prior to the repainting with Bauwerk 20/12.  

 
Heritage Council of WA 
 
The information provided by the applicant on 11 January 2012 was referred to HCWA for 
comment. On 3 February 2012, HCWA provided the following advice (summarised): 
 
• It is best practice for painting works to be informed by documentary or physical 

evidence such as the submitted analysis and findings pertaining to the site; 
• It is the preference of HCWA that the exterior is painted to reflect these findings due 

to the high aesthetic value of the place, which forms an important local landmark in 
the predominantly horizontal streetscape of Fremantle’s West End; 

• HCWA reiterates the previous advice dated 5 September 2011 – the two columns 
either side of the entrance were repainted despite the project manager requesting this 
be left unpainted; 

• HCWA requires the removal of the paint to its original face stone condition.  
 
PLANNING COMMENT 

Unauthorised Works 
 
As per the previous PSC report PSC1110-175, the dark charcoal grey colour scheme is 
not considered compatible with the heritage significance of the building. Therefore, the 
unauthorised paintwork to the portions of the façade including the stonework columns is 
not considered to be supported by City officers. It is recommended a condition be 
imposed requiring the removal of the paintwork in an appropriate manner within 60 days 
of this approval.  
 
It is further recommended a methodology outlining the appropriate removal of the 
‘Tuscan Charcoal Chintz’ paintwork to portions of the façade of the building be submitted 
prior to any works, to the satisfaction of the Chief Executive Officer, City of Fremantle. 
 
As per the Heritage Comments and HCWA advice, any replacement paintwork to the 
abovementioned portions of the façade shall be undertaken in limewash Bauwerk 20/12. 
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Compliance 
 
The City was contacted by HCWA in July 2011 regarding unauthorised painting to the 
façade at 5 Mouat Street, Fremantle. 
 
Clause 4.5 of LPP 1.5 Planning, Building and Environmental Health Compliance (LPP 
1.5) states that ‘an infringement notice shall be issued as soon as possible after the 
offence has been committee, but in any event, must be given within 6 months after the 
alleged offence is believed to have been committee.’ 
 
The previous PSC report PSC1110-175 presented to PSC on 5 October 2011, 
recommended that an infringement notice be issued as the works had occurred within 
the specified 6 month timeframe, as at the time of writing the report. 
 
As the 6 month timeframe has now lapsed, Council cannot issue an infringement notice 
in accordance with Section 226 of the Planning and Development Act 2005, as 
prescribed by Council’s LPP 1.5. 
 
Furthermore, clause 4.6 of LPP 1.5 contains provisions that relate to where non-
compliant development has been carried out and when the matter will be the subject of 
prosecution action. The policy states that where the property has been brought into 
compliance within the specified time period, in most cases, the Council will not 
prosecute. However, where in the opinion of the Manager Development Services there is 
a broader public interest in undertaking legal action, a report will be prepared for the 
Council to consider further prosecution action. 
 
The unauthorised works that are not supported are recommended to be rectified as part 
of conditions of planning approval. Other unauthorised works that have been undertaken 
(ie unauthorised painting to timber joinery in ‘Regency White’) is considered compatible 
with the heritage significance of the place and is supported. It is considered that this is 
the first offence by the applicant known to the City. 
 
Taking this into account, it is not considered that there is a broader public interest in 
undertaking legal action regarding the unauthorised works, subject to the determination 
of the application and compliance with conditions. Notwithstanding this, if Council refuses 
the unauthorised works, some enforcement measures are required to ensure the 
unauthorised works are brought into compliance with the provisions of LPS4.  
 
In the instance that condition 3 is not complied with (removal of the unauthorised Tuscan 
Charcoal Chintz) , it is recommended that the City initiate legal action.  
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CONCLUSION 

The unauthorised works have been assessed against the relevant provisions of LPS4 
and Council Local Planning Policies. 
 
The unauthorised paintwork of off white (‘Regency White’) to the timber joinery in the 
façade of the building is supported on heritage grounds. 
 
The unauthorised external paintwork to the façade of the building in ‘Tuscan Charcoal 
Chintz’ is not supported due to its detrimental impact on the heritage fabric and 
significance of the place. It is therefore recommended a condition be imposed requiring 
the areas of the building painted ‘Tuscan Charcoal Chintz’ be appropriately removed 
within 60 days of the decision letter and to the satisfaction of the Chief Executive Officer, 
City of Fremantle. 
 
A further condition is recommended requiring a methodology be submitted prior to 
undertaking any works outlining appropriate removal of the paintwork and replacement 
painting with limewash Bauwerk 20/12 to the satisfaction of the Chief Executive Officer, 
City of Fremantle.  
 
In the instance that condition 3 is not complied with, it is recommended that the City 
initiate legal action.  
 
OFFICER'S & COMMITTEE RECOMMENDATION 

MOVED: Cr A Sullivan 
 
A) That the application be APPROVED under the Metropolitan Region Scheme 

and Local Planning Scheme No. 4 for the Retrospective Approval for the 
Unauthorised External Painting to Existing Building at No. 5 (Lots 1, 2, 3 & 4) 
Mouat Street, Fremantle, subject to the following condition(s): 

 
1. This retrospective approval relates only to the development as indicated 

on the approved plans dated 10 August 2011. It does not relate to any 
other development on this lot.  
 

2. Within 28 days of the date of the approval letter, the applicant shall submit 
for the satisfaction and approval by the Chief Executive Officer, City of 
Fremantle, a schedule of works detailing the method(s) to be used in the 
removal of the existing unauthorised external painting of ‘Tuscan 
Charcoal Chintz’ and replacement painting in limewash Bauwerk 20/12 to 
the portions of the façade of the building.  
 

3. The existing unauthorised external painting of ‘Tuscan Charcoal Chintz’ to 
the portions of the façade of the building shall be removed within 60 days 
of the date of the Chief Executive Officer, City of Fremantle’s approval 
letter, referred to in condition 2 above and in accordance with the 
approved Schedule of Works.  
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4. The works hereby approved shall be undertaken in a manner which does 
not irreparably damage any original or rare fabric of the building. Should 
the works subsequently be removed, any damage shall be rectified to the 
satisfaction of the Chief Executive Officer, City of Fremantle.  

 
B) In the instance that condition 3 above is not complied with, AUTHORISE the 

City of Fremantle to initiate legal action.  
 
CARRIED: 4/1 
 
For Against  
Cr Robert Fittock 
Cr Josh Wilson 
Cr Andrew Sullivan 
Cr Tim Grey-Smith 

Cr Bill Massie 
 

 
The above item is referred to the Ordinary Meeting of Council for determination in 
accordance with 1.1 or 2.1 of the City of Fremantle Delegated Authority Register 
which requires that at least 5 members of the committee vote in favour of the 
Committee Recommendation in order to exercise its delegation. 
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REPORTS BY OFFICERS (COMMITTEE DELEGATION) 

The following items are subject to clause 1.1 and 2.1 of the City of Fremantle 
Delegated Authority Register 
PSC1203-29 CANTONMENT STREET NO 48-68 (LOT 201 AND STRATA LOT 40 

ON LOT 202)   REMOVAL OF TIMBER FLOORING FROM HERITAGE 
LISTED SITE (SS)    

 
DataWorks Reference: 059/002 
Disclosure of Interest: Nil 
Responsible Officer:  Manager Development Services  
Actioning Officer: Coordinator Planning Mediation 
Date of Meeting: 7 March 2012 
Decision Making Level: Planning Services Committee 
Previous Item Number/s: N/A 
Attachment 1: Photographs of cut and stored timber  
Attachment 2: Photographs of returned sound timber 
Owner Name: MMAGS Holdings Pty Ltd 
Submitted by: N/A 
Scheme: City Centre 
Heritage Listing: Heritage List – Local Planning Scheme No. 4 

MHI Management Category 2 
Existing Landuse: Vacant Building 
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EXECUTIVE SUMMARY 

The matter is referred to the Planning Services Committee (PSC) as it involves a 
breach of Local Planning Scheme No. 4 and direction is sought in relation to 
enforcement options. 
 
The City was advised during December 2011 that flooring had been removed from 
the building located at No. 48-68 Cantonment Street.  The building is on the 
Heritage List of the City of Fremantle Local Planning Scheme No. 4 (LPS4).  The 
site is known as the circa 1950 Elders Woolstores Building(1950s site).   
 
The City inspected the 1950s site during December 2011 (refer to Attachment 1) 
and established that: 
• timber joists had been cut from the first floor and stored on the ground level;  
• some flooring was in a pile on the site; and 
• it appeared that timber flooring was missing. 
 
Clarification was then sought from the owners of the site in relation to the 
unauthorised removal of flooring from the first floor level and the cutting of timber 
joists.  In response to the City’s concerns, the owner acknowledged removal of the 
flooring as the sound flooring had been removed from the building and stored 
elsewhere, while some rotten timber flooring was still piled on the site.  It was also 
acknowledged that the timber joists were stored on the site. 
 
The works, which are considered to constitute development under LPS4, required 
the planning approval of City prior to the works being undertaken.  On the basis 
that the unauthorised works relate to the removal of timber from a heritage listed 
building without first obtaining the relevant approval, it is recommended that 
Council authorise the Chief Executive Officer to: 
 
• commence legal proceedings for a breach of LPS4; and 
• serve a written direction under Section 214 of the Planning and Development 

Act 2005 requiring the owners to restore the land as nearly as practicable to 
its condition immediately before the development started, to the satisfaction 
of the City. 

 
 
BACKGROUND 

The site commonly referred to as the 1950s Elders Woolstores was the subject of a 
planning application to redevelop it as a mixed use development site.  The application 
was refused by Council in October 2010 and the owners requested the State 
Administrative Tribunal to review the Council’s decision.  The request for review was 
subsequently withdrawn by the applicant in October 2011. 
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Council served a Notice on the owners of the 1927 and 1950s Woolstores buildings 
(separate companies that own the building), seeking them to undertake maintenance 
works.  The owners requested the SAT to review the decision.  Out of the SAT process, 
a Deed of Agreement was signed in January 2011 by the owners and the City setting out 
agreed works to be completed during August 2011.  The Deed permitted both parties to 
agree to an extension of time to complete the works, prior to the time frame expiring.  An 
extension of time was granted to October 2011.  The City received a Schedule of Works 
during December 2011, setting out the current status of works on the site, the subject of 
the Deed.  The Schedule estimated that the works would be completed by the 31 
January 2012.  To date, the works the subject of the Deed have not been completed.  In 
a letter dated the 16 February 2011, the owners advised that the works would be 
completed by the 10 March 2012. 
 
During December 2011, the City received a complaint that timber had been removed 
from the 1950s Woolstores building and re-located to another site.  The City inspected 
the site in December and established: 
• That in-situ timber joists at the first floor level in certain parts with fresh cuts on the 

ends were visible; 
• The flooring to the first floor level appeared to have been removed; and 
• There was some flooring and other timbers were in piles on the ground floor level; 

and 
• Existing timber beams with fresh saw cuts were stacked on the ground floor level. 
 
The City, through it solicitors, wrote to the owners of the site on the 5 January 2012 
requesting an explanation of the works undertaken.  An interim response was received 
on the 11 January 2012 advising that a further response would be provided in the week 
commencing the 16 January 2012.  The City’s solicitors wrote again on the 31 January 
2012 seeking a final response to its letter, which it received on the 1 February 2012.   
 
The response received by the City on the 1 February 2012 confirmed that a section of 
floor joists and timber boards had been cut from the 1950s building.  Further, the City 
was advised that a portion of the timber removed was found to be rotten and was piled 
onsite.  The removal of this rotten timber was raised as an issue by the owner, as it was 
considered that this material had the potential to be a hazard, which the owners would 
then seek guidance from the City on. 
 
It was also confirmed in that letter that the: 
(i) sound beams had been stacked and stored onsite; and 
(ii) sound floorboards were removed from the site and placed into storage, but would 

be returned to the site in the week commencing the 6 February 2012. 
 
The solicitors representing the owners also advised that no further timbers had been cut 
nor would they be cut without the client making application the appropriate planning 
application to the Fremantle City Council. 
 
The City received a letter dated the 16 February 2012 confirming the return of the timber 
flooring that had been stored offsite.  An inspection of the site occurred on the 23 
February 2012.  Some of the photographs taken on that day show the cut joists and 
stored timber (Attachment 1) and the returned flooring timbers (Attachment 2). 
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STATUTORY AND POLICY ASSESSMENT 

The site at No 48-68 Cantonment Street is included on the Heritage List of LPS4.  
 
Clause 8.1 of LPS4 requires all development on land zoned and reserved under the 
Scheme to have the prior approval of the Council.  A person must not commence or 
carry out any development without first having applied for and obtained the planning 
approval of the Council under Part 9.  
 
Except as otherwise provided in the Scheme, Planning Approval under Clause 8.1 of 
LPS4 by the Council is not required for the following development:  
(a)  the carrying out of any building or works which affects only the interior of a building 

and which does not materially affect the external appearance of the building except 
where the building is—  
(i)  located in a place that has been entered in the Register of Places under the 

Heritage of Western Australia Act 1990,  
(ii) the subject of an Order under Part 6 of the Heritage of Western Australia Act 

1990, or  
(iii) included on the Heritage List under clause 7.1 of the Scheme. 

 
… 
 
(j) the maintenance and repair of any building or structure being lawfully used 

immediately prior to the Scheme having effect, except where the building or 
structure is—  
(i) located in a place that has been entered in the Register of Places under the 

Heritage of Western Australia Act 1990,  
(ii) the subject of an Order under Part 6 of the Heritage of Western Australia Act 

1990,  
(iii) included on the Heritage List under clause 7.1 of this Scheme,8 March 2007 

Local Planning Scheme No 4 70  
 
As the site at No. 48-68 Cantonment Street is included on a the Heritage List, then 
having regard to legal advice the City sought, Planning Approval was required before any 
works were carried out on the heritage listed building.   
 
The undertaking of works contrary to the provisions of LS4 constitutes a breach of the 
Planning and Development Act 2005. 
 
Apart from the legal enforcement side of this matter under LPS4, Council has the option 
under section 214 (3)(b) of the Planning and Development Act 2005 to require the works 
to be re-instated as set out below: 
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(3) If a development has been undertaken in contravention of a planning scheme or 

interim development order or in contravention of planning control area 
requirements, the responsible authority may give a written direction to the owner or 
any other person who undertook the development —  
a) to remove, pull down, take up, or alter the development; and 

 
b) to restore the land as nearly as practicable to its condition immediately before 

the development started, to the satisfaction of the responsible authority. 
 
PLANNING COMMENT 

An inspection of the site was carried out on the 23 February 2012 and identified that: 
• three bundles of flooring timber had been returned to the site; 
• 83 joists were stored on the ground floor level in the vicinity of the cut timber 

joists; and 
• three piles of timber were on the ground floor level.   

 
Based on the maximum length of the returned timber (the lengths vary) and the width of 
the flooring, it was calculated that there was approximately 21sq m of returned flooring 
(refer to Attachment 2). 
 
The timber joists on the first floor level in the eastern corner of the 1950s site appears to 
have been removed by the use of a circular saw to cut the timber flooring and joists at 
the edge of the main support beams.  The first floor is supported by columns of either 
timber or metal beams.  The area between the centre point of the four columns (1 bay) 
has been estimated to be approximately 19.6sq m in area. 
 
It is believed that 7 bays of timber joists have been cut and removed from the first floor 
level based on the location and number of timbers that are showing cut marks.  This 
equates to approximately 137 sq m of area.  There are another 6 bays where there are 
no saw cuts to timbers, although the floor joist and timber floor do not exist. 
 
There is other timber that has been piled on the ground level.  Some of this appears to 
be timber flooring. 
 
Based on the estimated area of the returned timber (21 sq m) and the 7 bays where 
there are cut joists (137 sq m), it would appear that the returned timber flooring 
represents approximately 15% of the flooring.  This is on the assumption that flooring 
was present in the 7 bays. 
 
Separately, information submitted to the City in relation to DA199/05 (received 15 March 
2007) shows the “as measured” levels within the building.  The plan indicated that the 
flooring to the first floor was intact at the time the measurement of the building occurred.  
 
To reinstate the removed timber joists, it is likely that the timber would need to be bolted 
together or metal plates used in order to join both the in-situ and removed timber, similar 
to that seen in the foreground of photograph 8 of Attachment 1.  The removed flooring 
can then be re-instated, although a method of supporting the ends of the timber flooring 
will be required due to the way in which the timber was cut. 
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From the evidence collected, the statements made by the owners and advice from the 
City’s solicitors, the works undertaken by the owners should have been the subject of an 
application for planning approval under Clause 8.1 of LPS4.  Whilst it may be argued in 
court that the works may not constitute development, the legal advice the City has 
received is that these works do constitute development and should have been the 
subject of a planning application and approval prior to the works commencing. 
 
OPTIONS 
 
Council has the option(s) of undertaking one or more of the following: 
 

• Taking no further action;  
• Issue a Planning Infringement Notice ($500);  
• Take legal action for a breach of LPS4;  
• Serve a written Direction Notice to “…restore the land as nearly as practicable to its 

condition immediately before the development started” 
 
Having regard to that fact that the timber flooring can be restored to a reasonable level of 
authenticity, it is recommended that a written direction be served on the owners to 
restore the land as nearly as practicable to its condition immediately before the 
development started, to the satisfaction of the City. 
 
However also having regard the extent of the offence in this instance, it is also 
considered appropriate to commence legal proceedings. While it may be appropriate for 
the removal a small amount of timber from a level 3 dwelling to incur a $500 
infringement, in this instance due to the nature of the offence being more significant, 
legal action is more appropriate.  
 
OFFICER'S RECOMMENDATION/COMMITTEE DECISION 

MOVED: Cr A Sullivan 
 
That Council, having regard to the unauthorised removal of timber flooring and 
joists from No. 48-68 Cantonment Street, which is a building that is on the Heritage 
List of Local Planning Scheme No. 4, authorises the Chief Executive Officer to 
commence the following actions against the owners of the site: 
 
1) Take legal action against the owners for a breach of Clause 8.1 of Local 

Planning Scheme No. 4; and 
 
2) A Written Direction Notice be issued requiring the owners to restore the land 

as nearly as practicable to its condition immediately before the development 
started, to the satisfaction of the Chief Executive Officer. 
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CARRIED: 5/0 
 
For Against  
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 
Cr Tim Grey-Smith 
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PSC1203-31 SCHEDULE OF APPLICATIONS DETERMINED UNDER DELEGATED 

AUTHORITY    
 
Acting under authority delegated by the Council the Manager Development Services 
determined, in some cases subject to conditions, each of the applications listed in the 
Attachments and relating to the places and proposal listed. 
 
OFFICER'S RECOMMENDATION/COMMITTEE DECISION 

MOVED: Cr A Sullivan 
 
That the information is noted.  
 
CARRIED: 5/0 
 
For Against  
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 
Cr Tim Grey-Smith 
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REPORTS BY OFFICERS (COUNCIL DECISION) 
PSC1203-32 REVIEW OF LOCAL PLANNING POLICY 1.5 PLANNING, BUILDING 

AND ENVRIRONMENTAL HEALTH COMPLIANCE (PLANNING 
COMPLIANCE)    

 
DataWorks Reference:      117/027 
Disclosure of Interest: Nil 
Meeting Date: 7 March 2012 Planning Services Committee (PSC) and 28 

March 2012 Council Meeting 
Responsible Officer:  Director Planning and Development 
Actioning Officer: Manager Development Services 
Decision Making Level: Council 
Attachment 1: Existing LPP 1.5 (Amended March 2010) 
Attachment 2: Principles Report (PSC 1 February 2012 and Council 22 

February 2012) 
 
 
EXECUTIVE SUMMARY 
 
Local Planning Policy 1.5 Planning, Building and Environmental Health 
Compliance (the policy) was adopted in September 2008 to outline a clear and 
equitable approach to the administration of planning, building and environmental 
health compliance issues. The current policy links the infringement and the 
retrospective development approval process which has proved to be problematic.  
 
On this basis it is considered that a review of the policy is required to address this 
matter specifically and as it has been approximately 2 years since the policy was 
reviewed last, a more general review of the policy is also appropriate. 
 
It is proposed to amend the policy by: 
 

1. Separating the infringement/prosecution and retrospective development 
approval processes; 

2. Refining the ‘write off’ provisions; 
3. Separating planning from the building and health components (i.e. 1 policy 

for planning compliance and 1 policy for building and health compliance) 
4. Simplifying the format of the planning policy; 
5. Identifying clear objectives for the policy; and 
6. Refining the circumstances when a stop work order is issued. 

 
The above principles were adopted by PSC on 1 February 2012 and Council on 22 
February 2012. The policy has been amended based on these principles and it is 
recommended that the draft policy be advertised for 28 days. 
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BACKGROUND 
 
Please refer to attachment 2 for relevant background. 
 
PLANNING COMMENT 
 
The relevant planning comments are contained in attachment s.  
 
CONSULTATION 

LPP 1.3 Public Notification of Planning Proposals requires that the policy be advertised 
for 28 days via: 
 

1. Advertisement in the Local Newspaper 
2. Web site 
3. Letter to Precinct Groups 

 
Once advertising concludes, a report will be presented back to Council reporting on 
submissions received and modifications made to the draft policy in response to 
submissions. 
 
OFFICER'S & COMMITTEE RECOMMENDATION 

MOVED: Cr A Sullivan 
 
That Council resolve to adopt the draft amended local planning policy, LPP1.5 
Planning Compliance for advertising in accordance with the procedures set out in 
clause 2.4 of the City of Fremantle Local Planning Scheme No. 4. 
 
______________________________________________________________________
__ 

CITY OF FREMANTLE 
 

LOCAL PLANNING POLICY 1.5 
PLANNING COMPLIANCE 

 
ADOPTION DATE: 24 SEPTEMBER 2008  
AMENDED: 24 MARCH 2010, <insert new Council adoption date> 
AUTHORITY: LOCAL PLANNING SCHEME NO.4 
 
PURPOSE 
 
The intent of this policy is to provide a standardised process for planning 
compliance within the City of Fremantle and to provide clear criteria for officers 
making decisions relating to compliance.   
 
The statutes in respect of which this policy will operate include the Planning and 
Development Act 2005 and City of Fremantle Local Planning Scheme No. 4. 
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The policy assumes the precedence of planning over building compliance matters 
in most instances (except for dangerous buildings) as planning matters deal with 
issues of amenity and impact on adjoining properties which should be dealt with 
before building matters that primarily deal with structural and safety issues which 
are often more easily addressed. 
 
OBJECTIVES 
 
The objectives of this policy are to:  
 

1. Define whether a particular compliance matter is under the jurisdiction of 
the City; 

2. Identify the general criteria by which it is determined whether to take 
compliance action or not; 

3. Identify specific circumstances where no compliance take will be taken;  
4. Identify in what instances a Stop Work Notice is issued 
5. Outline the general compliance procedure including the issue of 

infringements and prosecution 
 
OPERATION OF THE POLICY 
 
In this policy, reference to Council means the Council of the City of Fremantle, or 
any committee or officer lawfully authorised to make delegated decisions on 
behalf of the organisation of the City of Fremantle. 
 
Unless the relevant legislation provides otherwise or the Chief Executive Officer 
following legal advice determines otherwise, the owner(s) of the property that is in 
breach of the relevant legislation shall be the subject of compliance action in 
accordance with this policy. 
 
POLICY 
 
Compliance matters will be investigated in the following order: 
 
1.0 JURISDICTION  
 
On receipt or notification of any compliance issue, the jurisdiction of the City of 
Fremantle will first be determined. 
 
Any compliance issue falling outside the jurisdiction of the City of Fremantle, 
whether geographically or statutorily will be referred to the authority with 
jurisdiction for action, and any complainant advised as such.  No further action 
will be taken by the City of Fremantle. 
 
Where a matter falls partly within the jurisdiction of the City of Fremantle and 
partly within the jurisdiction of another authority, that part falling within the City’s 
jurisdiction will be dealt with in accordance with this policy, that part falling 
outside will be referred to the relevant authority.  
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The Western Australian Planning Commission is responsible for compliance 
matters on land reserved under the Metropolitan Region Scheme as they are the 
decision making body. 
 
2.0 PRIORITY  
 
Where the Coordinator of Compliance has reasonable grounds to believe that non-
compliant activity may be occurring on land within the City, compliance issues will 
be progressed in accordance with the following priorities (in order), irrespective of 
the number or frequency of complaints received: 

 
(a) any matter involving irreversible and permanent damage to a building or 

place on the State Register of Heritage Places or the Heritage List 
established under LPS4, or to the natural environment. 

(b) All other compliance issues not meeting these priorities will be progressed 
in the order in which they arise. 

 
Complaints are generally required to be in writing and include specific details of 
the compliance matter.  
 
3.0 CIRCUMSTANCES WHERE COUNCIL MAY TAKE NO FURTHER COMPLIANCE 

ACTION 
 
Council may, following the consideration of a report and having regard to any legal 
or technical advice, resolve to take no further compliance action in the following 
circumstances. 
 
3.1 Uncertainty of Compliance 

Where, after reasonable investigation, it is uncertain that a matter is 
compliant with planning or building requirements, or it is uncertain whether 
it is capable of enforcement owing to:  

 
a) a lack of precision in the plans / documents of any relevant approval, or 
b) a lack of certainty at the time of development as to the legal status of 

the development or the requirement to obtain approval,  
c) any other legal consideration. 

 
3.2 Matter Considered Trivial or Insignificant 

Where there is a breach of planning or building requirements and the matter 
may reasonably be considered trivial or insignificant. 

 
For the purposes of this policy, a matter will be considered to be trivial or 
insignificant only where the extent of the non-compliance is minor to the 
point where the distinction between complying and not complying with the 
relevant legislation  is unnoticeable other than to a person well versed in the 
relevant law; 

 
3.3 Other Circumstances 

Where it has been established that a breach of planning or building 
requirements has occurred and that the breach is neither trivial nor 
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insignificant, Council may determine not to take action where a matter 
meets all of the following criteria: 
 
a) It can be established that the development the subject of the breach 

has been in existence for a substantial time period; and 
 
b) The development has no apparent impact on the amenity of adjoining 

properties, the streetscape, or the locality; and 
 
c) The development is, in the opinion of the Principal Building Surveyor, 

structurally sound. 
 
4.0 COMPLIANCE PROCEDURE 
 
If the Planning Committee does not resolve to not take any further action in 
accordance with part 3.0 of the policy above, the following will apply: 
 
4.1 If the compliance matter relates to non-compliance with a condition of 

planning approval which requires an action within a specified time frame, a 
letter is issued requiring that the matter be rectified within 21 days. If after 
21 days the matter is not rectified: 

 
a. A $500 infringement will be issued; and 
b. A notice will be issued requiring the compliance matter to be resolved 

within 4 months (this may include obtaining retrospective development 
approval, stopping an unapproved use, removing an unapproved 
structure or undertaking the prescribed work). If after 4 months the 
matter is not resolved, then the matter will proceed to legal action. 

 
4.2 In all other cases (e.g. unapproved development or non-compliance with 

other development approval conditions): 
 

a) A $500 infringement will be issued; and 
b) A notice will be issued requiring the compliance matter to be resolved 

within 4 months (this may include obtaining retrospective development 
approval, stopping an unapproved use, removing an unapproved 
structure or undertaking the prescribed work). If after 4 months the 
matter is not resolved, then the matter will proceed to legal action. 

 
 
5.0 DISCRETIONARY CRITERIA 
 
Where there are extenuating circumstances to depart from the terms of this policy, 
the Manager Development Services will prepare a report which will be referred to 
the Planning Services Committee, having regard to the following general criteria: 
 

a) Whether it is in the public interest of the proper and orderly 
development and use of land that the applicable law(s) should 
generally be complied with; 

b) the impact of the contravention of the law on the affected locality and 
environment.  This includes a consideration of whether the breach 
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complained of is purely technical in nature which is unnoticeable other 
than to a person well versed in the relevant law; 

c) those factual circumstances in which the contravention of the law took 
place; 

d) the time which has elapsed since development was undertaken in 
contravention of the law; 

e) the expense and inconvenience which would be involved in remedying 
the contravention of the law; and 

f) The extent of amenity impact the contravention may have on adjoining 
properties and the locality. 

 
NOTE 1: An infringement must be issued within 6 months of the City 

determining that an offence has occurred. 
 
NOTE 2: A planning prosecution must commence within 12 months of the City 

determining that an offence has occurred.  
 
CARRIED: 5/0 
 
For Against  
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 
Cr Tim Grey-Smith 
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PSC1203-33 POSSIBLE EXTENSION OF THE STANDARD PERIOD OF PLANNING 

APPROVAL UNDER LOCAL PLANNING SCHEME NO. 4     
 
DataWorks Reference: 218/003 
Disclosure of Interest: Nil 
Meeting Date: 18 January 2012 PSC 
Responsible Officer:  Manager Planning Projects  
Actioning Officer: Strategic Planner 
Decision Making Level: Council 
Previous Item Number/s: None 
Attachments: None 
 
EXECUTIVE SUMMARY 

 
The purpose of this report is to determine whether elected members support, in 
principle, extending the standard term of a planning approval from the current 
requirement for development to be substantially commenced within two years of 
the date of approval. 
  
It might be considered that a period of two years is unduly short, particularly for 
more major developments where developers may have to resolve a number of 
complex and potentially time-consuming matters prior to commencing 
development such as arranging development finance, securing pre-lets or pre-
sales, etc. as well as preparing working drawings for building licence approval and 
contractual purposes. Extending the period for substantial commencement of 
approved development would give applicants more flexibility in planning to 
commence developments, and result in better customer service and more efficient 
use of resources by local government by reducing the need for applications to 
extend the term of planning approvals. Some other planning jurisdictions, both in 
Australia and in other countries with similar planning systems, provide for longer 
terms of planning approval.  
 
BACKGROUND 

The City’s Local Planning Scheme No. 4 (LPS4) currently governs the term of planning 
approvals granted by the City through clause 10.5, as follows:  
 
10.5 Term of Planning approval 
 
10.5.1 Where the Council grants planning approval for development of land –  

(a) the development is to be substantially commenced within two (2) years, or 
such other period as specified in the approval, after the date of determination, 
and 

(b) the approval lapses if the development has no substantially commenced 
before the expiration of that period. 

  



  Minutes - Planning Services Committee 
 7 March 2012 

Page 52 

 
10.5.2 A written request may be made to the Council for an extension of the term of 
planning approval at any time to the expiry of the approval period in clause 10.5.1 (a). 
 
This clause is derived from the Model Scheme Text (MST) included in the Town Planning 
Regulations 1967, and is common to most local planning schemes in Western Australia. 
 
 
From time to time applicants do not commence development within two years of the 
approval date, and have to either apply for an extension of time under clause 10.5.2 or, if 
the planning approval has lapsed, apply for a new planning approval. This issue is 
discussed in the Planning Comment section of this report. 
 
PLANNING COMMENT 

As stated above, in most circumstances planning approval for development or use of 
land (except for applications where the approval expressly states that development is 
approved for a temporary period and must be removed, or the approved use cease, by a 
specified date) is granted on the basis that if development substantially commences 
within two years of the approval date the development may remain indefinitely. LPS4 
does not include any provision requiring a development which has been lawfully 
commenced to be completed within any particular time period. 
 
If development has not commenced within the two year approval period the applicant can 
either: 

• Apply for an extension of time, if the approval period has not yet lapsed; or 
• Apply for a new planning approval if the two year period has already ended, i.e. the 

original approval has lapsed. 
 
In the past four years the City has received approximately 60 extension of time planning 
applications. Additionally the City has also received a number of new applications in 
cases where the original approval has lapsed and a new application is required.  
 
Extension of planning approval 
 
In granting an extension to the term of a planning approval only the approval period is 
extended; the conditions and plans of the original planning approval do not alter. Local 
Planning Policy 1.1 - Amendment to and extension to the term of planning approvals 
(LPP1.1) adopted 27 June 2007, outlines factors Council may have regard to in granting 
an extension of time to a planning approval including: 

(a) whether the scheme or a relevant planning policy has changed in a material way 
since the planning approval was granted;  

(b) whether in granting the planning approval, a discretion was exercised in relation to 
the Scheme or policy requirements; and  

(c) whether a material change has occurred to either the site to which the planning 
approval relates or the surrounding locality since the planning approval was 
granted.  
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Since 2008 all extension of time (ET) applications submitted except twos have been 
approved. Of the two refused applications, one related to an approval granted prior to 
LPS4 coming into effect, where the approval specified a development completion rather 
than commencement date. Legal advice confirmed that under LPS4 an extension of time 
application can only be applied to the commencement date, not the completion date. The 
other ET application refused was considered to not meet the requirements of LPP1.1 on 
the basis that there had been a material change in relevant provisions of the R-codes 
since the original approval was granted, specifically the plot ratio multiple dwelling 
requirements. 
 
On the basis of the above experience, it is likely that in most cases either an extension of 
time application or a completely new application proposing identical development which 
is required when a previous approval has already lapsed will be approved. Material 
changes in the Scheme or in State or Local Planning Policies sufficient to warrant a 
different decision to the original approval are unlikely to occur on a regular basis in a time 
period of less than four or five years. The City is likely to know prior to determining an 
application whether significant changes in planning circumstances are imminent, and if 
so the City would have valid planning grounds for not granting an extension of time/new 
approval, or for only granting a temporary approval, under the provisions of Local 
Planning Policy 1.1 - Amendment to and extension to the term of planning approvals. 
 
It might be considered that a period of two years within which to commence an approved 
development is unduly short, particularly for more major developments where developers 
may have to resolve a number of complex and potentially time-consuming matters prior 
to commencing development such as arranging development finance, securing pre-lets 
or pre-sales, etc. as well as preparing working drawings for building licence approval and 
contractual purposes. A longer approval period would not necessarily delay 
development, but would offer developers some increased flexibility and certainty in 
preparing to commence developments, and result in better customer service and more 
efficient use of resources by local government through a reduction in the need for 
submission of applications to extend the term of planning approvals. 
 
Comparison of Planning Regimes 
 
As stated above, in WA the Model Scheme Text is the basis for provisions controlling the 
duration of planning approvals through local planning schemes in most local 
governments. 10 Metropolitan Perth local planning schemes reviewed by officers have 
the same two year planning approval commencement period, and provision to specify 
any other period, as the City of Fremantle has in LPS4. 
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For comparison, the following provisions apply in other states and countries with similar 
planning systems to WA: 
  
1. State/Country 2. Provisions controlling duration of planning approval 
3. New South 

Wales 
4.  

5. 5 years from date of approval (unless a different period is 
specified in the approval) to commence development. No 
period specified for completion of approved development 
(Environmental Planning and Assessment Act 1979, s95) 

6. Queensland 7. 2 years from date of approval (for development involving 
building) or 4 years (for a change of use) to commence 
development (unless a different period is specified). No 
period specified for completion of approved development 
(Sustainable Planning Act 2009, s341) 

8. Victoria 9. Provision for the responsible authority (generally local 
government) to specify periods for commencing and/or 
completing development in the approval. If no period is 
specified – 2 years from date of approval (Planning and 
Environment Act 1987, s68)  

10. South 
Australia 

11. 1 year to commence development and 3 years to complete a 
substantially commenced development, both from date of 
approval. Provision for relevant authority to grant an 
extension to either period (Development Regulations 2008) 

12. New Zealand  
13.  

14. 5 years from date of approval to commence development. No 
period specified for completion of approved development.  

15. United 
Kingdom 

16.  

17. 5 years from date of approval to commence development. No 
period specified for completion of approved development.  

 
 
CONCLUSION 
 
Officers consider there would be merit in making provision to extend the standard term of 
planning approval to a period longer than the current two years. Council could still retain 
its current discretion to specify a different period in any particular approval if planning 
considerations warranted this. 
 
In the last four years only one ET application has been refused based on the provisions 
of LPP1.1 even in a time of major planning changes i.e. a new local planning scheme 
and revised R-codes. Extending the standard term of planning approval would streamline 
the City’s planning processes and application workload, and offer some greater flexibility 
and certainty for land owners. 
 
If elected members are supportive of the principle of extending the standard term of 
planning approvals, a further report will be prepared examining options for the most 
appropriate mechanism to achieve this, which could include an amendment to LPP1.1, 
adoption of a new local planning policy or adoption of an amendment to LPS4.  
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OFFICER'S RECOMMENDATION 

MOVED: Cr A Sullivan 
 
That Council determine whether in principle to support the standard term of planning 
approval being increased from the current period of two years. 
 
 
Cr A Sullivan MOVED an amendment to the Officer's Recommendation to change 
the wording as follows: 
 
That Council supports in principle increasing the standard term of planning 
approval from the current period of two years to four years, with a provision to 
grant approval for a shorter period where justified by the particular planning 
circumstances. 
 
 
CARRIED: 5/0 
 
For Against  
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 
Cr Tim Grey-Smith 
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Cr R Fittock vacated the chamber at 7.43 pm. 
Cr R Fittock returned to the meeting at 7.45 pm. 
PSC1203-36 SCHEME AMENDMENT NO 39 - ADDITIONAL PERMITTED 

DEVELOPMENT PROVISIONS IN CLAUSE 8.2 AND SCHEDULE 15 - 
FINAL ADOPTION    

 
DataWorks Reference: 218/043 
Disclosure of Interest: Nil 
Meeting Date: 7 March 2012 
Responsible Officer:  Manager Planning Projects  
Actioning Officer: Strategic Planner 
Decision Making Level: Council 
Previous Item Number/s: PSC1111-202 
Attachments: 1. Schedule of Submissions 

2. Council minutes, 23 November 2011- PSC1111-202 
 
EXECUTIVE SUMMARY 

The original version of Amendment No. 39 to Local Planning Scheme No. 4, 
proposing to exempt certain types of minor development from requiring planning 
approval, was adopted by Council for the purpose of advertising in May 2011. 
Advertising was undertaken from 19 July to 2 September 2011. One submission 
was received from the Heritage Council of Western Australia supporting the 
amendment and suggesting some minor modifications. 
 
On 23 November 2011, Council considered a report on the submission received 
and a recommendation that additional provisions be included into the scheme 
amendment. The recommendation was adopted and the amendment was 
readvertised from 13 December 2011 to 11 February 2012. Five submissions were 
received – Two stated no objection, two supported the amendment with comments 
and one provides comments on one aspect of the amendment. 
 
It is recommended that Council resolves to adopt the amendment with minor 
modifications and the Minister for Planning is requested to grant final consent to 
the amendment. 
 
BACKGROUND 

Scheme amendment No. 39 was first considered by Council in May 2011 and 
subsequently advertised. A report on the submissions went to Council 23 November 
2011 (See PSC1111-202 – Attachment 2). At this stage it was identified that there were 
other minor types of development to non-heritage listed properties that could be made 
exempt from the requirement to obtain development approval – (a) front fences which 
fully comply with the Acceptable Development requirements of the Residential Design 
Codes, and (b) additions and alterations to dwellings which are currently outside the 
scope of permitted development provisions already in LPS4.  
 
These additional provisions were added to the scheme amendment and the amendment 
was re-advertised. 
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CONSULTATION 

Re-advertising of the amendment with the additional provisions referred to above took 
place from 13 December 2011 to 11 February 2012. Five submissions were received – 
two from residents/ratepayers, one from Western Power, one from Main Roads WA and 
one from the Heritage Council of Western Australia (see Attachment 1 for full submission 
transcript and planning comment). Main Roads WA and Western power have no 
objection to the scheme amendment. The main points of the other three submitters are 
summarised below: 
 
Submitter 1 - Resident/ratepayer 
The submitter is concerned with the wording of proposed Schedule 15 (Minor 
Development Permitted Without Planning Approval) provisions for single storey (ground 
level) additions and alterations to dwellings, specifically in relation to boundary walls 
abutting an existing or simultaneously constructed boundary wall of similar or greater 
dimensions.  
 
Extract from proposed amendment text with relevant section in bold: 
Type of 
Development 

Circumstances where development is permitted without approval and 
exceptions to the exemption* 
Within or on the 
boundary of a 
property on the 
heritage list 

Within or on the 
boundary of a 
property within a 
Heritage Area 

All other cases 

Single storey 
(ground level) 
additions and all 
alterations to 
dwellings 

Approval required Where: 
1) located within a 
rear setback area, 
and 
 
2) compliant with the 
applicable 
Acceptable 
Development 
provisions of the 
Residential Design 
Codes 

Where: 
1) located within a side 
or rear setback area 
(excluding secondary 
street setback areas), 
and 
 
2) compliant with the 
applicable Acceptable 
Development provisions 
of the Residential Design 
Codes and 
 
3) does not propose a 
boundary wall unless the 
boundary wall abuts an 
existing or 
simultaneously 
constructed boundary 
wall of similar or greater 
dimensions. 
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The submitter states that these sorts of developments should not be exempt from 
planning approval for the following reasons: 
1. There is obvious bias in self assessing what is a "similar”  dimension and this is open 

to abuse. 
2. Having to obtain planning approval helps safeguard amenity and should not be 

regarded as tying up local government resources just because most applications of 
this sort are approved. lf most applications of this sort are approved, then it is no doubt 
because applicants know they need approval and that their applications will be 
scrutinised, so they ensure their development will not impact adversely on their 
neighbours. However, if applicants know they will not be scrutinised, then there is 
likely to be many more selfish developments that impact adversely on the neighbours. 

3. Developers of single, grouped or multiple dwellings definitely should not be allowed to 
self assess because they move on, removing the safeguard of having to stick around 
and put up with the misery they have caused their neighbours 

 
Submitter 2 - Resident/ratepayer 
Submitter supports the amendment with the following comments: 
 

Definition of ‘maintenance and repair’ and Reroofing 
The proposed definition of ‘maintenance and repair’ excludes the full replacement of 
roofs. Submitter suggests allowing for full roof replacement if the roof shape is not 
changed in any way and it is simply replacing the existing roofing material ie like for like 
as close as possible to the original i.e. no colour or reflectance change. 
Similarly, the submitter suggests distinguishing between ‘replacing’ and ‘altering’ a roof in 
proposed clause 8.2 (o). Altering should be subject to planning approval for Heritage 
Listed properties, but replacing like for like should not. 
 

Front Fence 
Submitter agrees that approval should be required for altering front fencing on Heritage 
Listed properties or properties in a heritage area, but like for like repair/replacement 
should not. Submitter comments also on 1800mm being too high for a front fence. 
 

Single Storey Additions 
Submitter asks why a single story addition is classed as a ‘minor’ development but 
agrees with the amendment to permit such development. Submitter further comments 
that the provision is too restrictive to heritage listed properties, which should be included 
if the alterations and or additions are not visible from street.    
 
Heritage Council of Western Australia (HCWA) 
In the first advertising period, the HCWA raised no objection to the amendment and 
expressed support for the introduction of further permitted development provisions into 
the scheme, but suggested minor modifications to some wording (submission addressed 
in previous report see PSC1111-202 – Attachment 2).  
At the completion of the second advertising period HCWA noted that the changes from 
the previous version of Amendment 39 are minor, and that consideration was given to 
the comments in their first submission. Accordingly they had no objection to the 
amendment progressing as proposed. 
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PLANNING COMMENT 

Any development not specifically listed within Clause 8.2 or Schedule 15 of the City’s 
Local Planning Scheme No.4 as being permitted without planning approval is required to 
obtain planning approval. Since 2007 the City has made a number of amendments to 
LPS4 with the aim of streamlining the statutory planning system by permitting various 
types of minor, non-contentious development to occur without requiring approval of a 
planning application. This frees up the City’s resources to deal with other higher priority 
planning matters and relieves property owners from the cost and time burden of needing 
to seek planning approval for minor, non-contentious works. 
 
Scheme amendment No. 39 is the latest amendment proposed with this aim. The 
scheme amendment originally proposed:  

• New Permitted Development provisions for specific interior works on heritage 
listed buildings, certain additions or alterations to roof materials, external cladding 
and door and window openings; 

• Modifying the time limit on temporary works from 48 hours to 14 days; and 
• Modifying clause 8.2(h) relating to maintenance and repair and introducing a 

definition of ‘Maintenance and Repair’ into Schedule 12. 
 
In November 2011, two additional parts were added to the scheme amendment to further 
clarify current Schedule 15 (Minor development permitted without planning approval) – 
these are provisions in relation to front fencing and additions/alterations to dwellings (see 
attachment 2). 
 
In light of the submissions received and general administration, 3 of minor modifications 
are proposed to the amendment. These are discussed below. 
 
Administration 
In the time between initiation of this scheme amendment in May 2011 and the present 
day, another scheme amendment has been approved which uses the clause reference 
8.2(o). Accordingly the clause lettering of the provisions in the Amendment 39 as now 
proposed needs to be adjusted so the new clauses are: 8.2(p) - replacing and altering 
roofing materials, 8.2(q) - adding, altering or replacing external cladding materials and 
8.2(r) - the modification of major and minor openings to a building.  
 
Response to Submissions 
 
Submitter 1 
Submitter 1 is mostly concerned with developers abusing the provisions proposed in 
Schedule 15 (Minor Development Permitted Without Planning approval) for Single Storey 
(ground level) additions and alterations to dwellings, specifically part 3 that allows for a 
boundary wall only where it would abut “an existing or simultaneously constructed 
boundary wall of similar or greater dimensions”.  
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Schedule 15 of LPS4 identifies certain types of development that may occur without prior 
planning approval if certain conditions set out in the Schedule are complied with. This 
approach to development control is not entirely a ‘self assessment’ system as the 
submitter suggests - ultimately the City as local planning authority retains the authority to 
determine whether a development meets the scheme requirements in order to constitute 
permitted development, (although the developer has a responsibility to ensure that these 
requirements are complied with). Any development commenced without planning 
approval but which requires approval under LPS4 would become a compliance matter 
under 11.4 of LPS4 and be dealt with accordingly. 
 
Notwithstanding, to eliminate any scope for ambiguity, it is recommended that the 
wording in the relevant part of Schedule 15 be modified to replace the word “similar” with 
“the same” so that it reads: 
“3) does not propose a boundary wall unless the boundary wall abuts an existing or 
simultaneously constructed boundary wall of the same or greater dimensions”.  
 
Submitter 2 
Points raised by submitter 2 are addressed below: 
 

a) Definition of ‘maintenance and repair’ and reroofing 
 
The submitter proposed including full roof replacement into the definition of ‘maintenance 
and repair’. The definition, as proposed, is considered to be acceptable as maintenance 
on a roof can occur on all properties, including heritage listed, where the works are to the 
same specifications (“like for like”) and not a full roof replacement. The point of excluding 
full roof replacement from the definition is that it is more specifically addressed in 
proposed clause 8.2(o) whereby if the roof shape is not changed in any way reroofing is 
permitted development, except on Heritage Listed properties. Officers consider the 
permitted development provisions for complete reroofing should not be extended to 
properties on the Heritage List. This position is supported by the Heritage Council of WA. 
Accordingly no change is proposed. 
 

b) Fencing 
 
The submitter suggests repair to fences should be included in the amendment. This is 
already considered covered in the new definition of maintenance and repair whereby 
fence repair would not require planning approval when the materials used are the same. 
To further clarify that these provisions do apply to fences (and similar structures) as well 
as to buildings, the definition could be amended to include the word ‘structures’ to read: 
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Maintenance and repair – means minor works that are undertaken to fix, or prevent, a 
building, structure or place from deteriorating or falling into a state of disrepair. The 
works are to be undertaken to the same details, materials and specifications of the 
building, structure or place prior to the deterioration or disrepair occurring.  
The definition excludes: internal works, the full replacement of roofs or external cladding, 
or the painting or rendering of an element that is not part of the maintenance and repair 
as defined above. 
 

c)  Single Storey Additions 
 
The submitter suggests alterations and additions to heritage buildings should be 
permitted without planning approval when such development is not visible from the 
street. This suggested modification to the amendment is not supported as Heritage 
Listed properties are not always solely listed because of their streetscape value. 
Alterations and additions to a Heritage Listed place could significantly affect the heritage 
values of that place. Accordingly it is considered appropriate for such development to 
always require planning approval, so that the submission of an application can trigger a 
heritage assessment under Clause 7.4 of the Scheme and Local Planning Policy 1.6 
Preparing Heritage Assessments. This assessment informs the planning application 
assessment process to ensure development is sympathetic to the heritage values of the 
building. 
 
CONCLUSION 
 
Three very minor changes to the re-advertised scheme amendment are recommended to 
address the points discussed in the Planning Comment section of this report. These 
recommended modifications are considered very minor in nature and thus do not warrant 
further advertising. Therefore it is recommended that Council approve Scheme 
Amendment No. 39, as modified, for final adoption. 
 
OFFICER'S RECOMMENDATION 

MOVED: Cr A Sullivan 
 
1. That Council note the submissions received in response to advertising of Scheme 

Amendment No. 39 as detailed in the officer’s report. 
2. Pursuant to Section 75 of the Planning and Development Act 2005 and Regulation 

17(2)(a) of the Town Planning Regulations 1967, resolve to adopt with modification 
the following amendment to the City of Fremantle Local Planning Scheme No. 4: 

a) Insert a definition into Schedule 1 for “maintenance and repair” which reads: 
 
Maintenance and repair – means minor works that are undertaken to fix, or prevent, 
a building, structure or place from deteriorating or falling into a state of disrepair. 
The works are to be undertaken to the same details, materials and specifications of 
the building, structure or place prior to the deterioration or disrepair occurring.  
The definition excludes: internal works, the full replacement of roofs or external 
cladding, or the painting or rendering of an element that is not part of the 
maintenance and repair as defined above. 
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b) Amend clause 8.2(i) to read as follows: 
 

8.2(i) The maintenance and repair of any building or structure being lawfully used 
immediately prior to the Scheme having effect except where the building is 
- 
(i) located in a place that has been entered in the Register of Places under 

the Heritage of Western Australia Act 1990, or 
(ii) the subject of an Order under Part 6 of the Heritage of Western Australia 

Act 1990. 
 

c) Amend existing clause 8.2(a) and introduce a new clause 8.2(a) to read as 
follows: 

 
8.2(a) The carrying out of any building or works which affects only the interior of a 

building except where the building is - 
(i) a place that has been entered in the Register of Places under the 

Heritage of Western Australia Act 1990; 
(ii) the subject of an Order under Part 6 of the Heritage of Western Australia 

Act 1990; or 
(iii) on the heritage list under clause 7.1 of the Scheme with the exception 

of: 
buildings used for Residential purposes only that are not subject to 8.2(a)i 
or 8.2(a)ii above and the works are confined to any of the following: 

• Kitchen, bathroom or laundry fit out with no structural alterations; 
• Replacement of light fitting(s); 
• Painting/wall papering/plastering of internal walls; 
• Retiling; 
• Construction of new internal non-masonry, non-load bearing walls; 
• New floor covering placed over but not replacing existing floor 

surface materials; or 
• Electrical and plumbing works. 

 
d) Insert a new clause 8.2(p) to read as follows: 

 
(p)  replacing or altering roofing materials on a building where there is no 

change to the roof form and pitch except where the building is - 
(i) located in a place that has been entered in the Register of Places under 

the Heritage of Western Australia Act 1990,  
(ii) the subject of an Order under Part 6 of the Heritage of Western Australia 

Act 1990, or  
(iii) included on the Heritage List under clause 7.1 of the Scheme. 

 
e) Insert a new clause 8.2(q) to read as follows: 

 
(q)  adding, altering or replacing external cladding materials on a building 

where there is no change to the building form and except where the 
building is - 
(i) located in a place that has been entered in the Register of Places under 

the Heritage of Western Australia Act 1990,  
(ii) the subject of an Order under Part 6 of the Heritage of Western 

Australia Act 1990, or  
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(iii) included on the Heritage List under clause 7.1 of the Scheme or 
(iv) located in a Heritage Area under clause 7.2 of the Scheme. 

 
f) Insert a new clause 8.2(r) to read as follows: 

 
(r)  The modification of major and minor openings to a building where the 

modification is within the relevant acceptable development provisions of the 
Residential Design Codes and except where the building is - 
(i) located in a place that has been entered in the Register of Places under 

the Heritage of Western Australia Act 1990,  
(ii) the subject of an Order under Part 6 of the Heritage of Western Australia 

Act 1990, or  
(iii) included on the Heritage List under clause 7.1 of the Scheme or 

 
g) Amend clause 8.2(c) to read as follows: 

 
(c)  any development, excluding signs/advertisements, which are temporary 

and in existence for less than 14 days or such longer time as the Council 
agrees. 

 
h) Amend  the relevant sections of Schedule 15 – Minor Development  Permitted 

Without Planning Approval as follows: 
 
Type of 
Development 

Circumstances where development is permitted without approval 
and exceptions to the exemption* 
Within or on the 
boundary of a 
property on the 
heritage list 

Within or on the 
boundary of a 
property within a 
Heritage Area 

All other cases 

Fence  
within primary  
street setback area 

Approval required Approval required Where: 
1) Up to 1800mm in 
height; and 
2) visually 
permeable above 
1.2m with piers no 
higher than 2.0m; 
and  
3) visual sight lines 
are compliant with 
the applicable 
Acceptable 
Development 
provisions of the 
Residential Design 
Codes  
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Type of 
Development 

Circumstances where development is permitted without approval 
and exceptions to the exemption* 
Within or on the 
boundary of a 
property on the 
heritage list 

Within or on the 
boundary of a 
property within a 
Heritage Area 

All other cases 

Single storey 
(ground level) 
additions and all 
alterations to 
dwellings 

Approval required Where: 
1) located within a 
rear setback area, 
and 
 
2) compliant with the 
applicable 
Acceptable 
Development 
provisions of the 
Residential Design 
Codes 

Where: 
1) located within a 
side or rear setback 
area (excluding 
secondary street 
setback areas), and 
 
2) compliant with the 
applicable 
Acceptable 
Development 
provisions of the 
Residential Design 
Codes and 
 
3) does not propose 
a boundary wall 
unless the boundary 
wall abuts an 
existing or 
simultaneously 
constructed 
boundary wall of the 
same or greater 
dimensions. 

 
 
3. Authorise the Mayor and the Chief Executive Officer to execute the relevant 

documentation and affix the common seal of the City of Fremantle on the 
documentation. 

 
Request the Minister of Planning grant final consent to Scheme Amendment No. 39 as 
referred to in (2) above. 
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Cr J Wilson MOVED an amendment to the Officer's Recommendation to delete the 
wording in part 2h referring to fences within primary street setback area: 
 
CARRIED: 5/0 
 
For Against  
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 
Cr Tim Grey-Smith 

 

 
 
COMMITTEE RECOMMENDATION 

MOVED: Cr A Sullivan 
 
1. That Council note the submissions received in response to advertising of 

Scheme Amendment No. 39 as detailed in the officer’s report. 
2. Pursuant to Section 75 of the Planning and Development Act 2005 and 

Regulation 17(2)(a) of the Town Planning Regulations 1967, resolve to adopt 
with modification the following amendment to the City of Fremantle Local 
Planning Scheme No. 4: 

a) Insert a definition into Schedule 1 for “maintenance and repair” which 
reads: 

 
Maintenance and repair – means minor works that are undertaken to fix, or 
prevent, a building, structure or place from deteriorating or falling into a state 
of disrepair. The works are to be undertaken to the same details, materials 
and specifications of the building, structure or place prior to the deterioration 
or disrepair occurring.  
The definition excludes: internal works, the full replacement of roofs or 
external cladding, or the painting or rendering of an element that is not part of 
the maintenance and repair as defined above. 

 
b) Amend clause 8.2(i) to read as follows: 

 
8.2(i) The maintenance and repair of any building or structure being lawfully 

used immediately prior to the Scheme having effect except where the 
building is - 
(i) located in a place that has been entered in the Register of Places 

under the Heritage of Western Australia Act 1990, or 
(ii) the subject of an Order under Part 6 of the Heritage of Western 

Australia Act 1990. 
 

c) Amend existing clause 8.2(a) and introduce a new clause 8.2(a) to read as 
follows: 
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8.2(a) The carrying out of any building or works which affects only the 
interior of a building except where the building is - 
(i) a place that has been entered in the Register of Places under the 

Heritage of Western Australia Act 1990; 
(ii) the subject of an Order under Part 6 of the Heritage of Western 

Australia Act 1990; or 
(iii) on the heritage list under clause 7.1 of the Scheme with the 

exception of: 
buildings used for Residential purposes only that are not subject to 
8.2(a)i or 8.2(a)ii above and the works are confined to any of the 
following: 

• Kitchen, bathroom or laundry fit out with no structural 
alterations; 

• Replacement of light fitting(s); 
• Painting/wall papering/plastering of internal walls; 
• Retiling; 
• Construction of new internal non-masonry, non-load bearing 

walls; 
• New floor covering placed over but not replacing existing floor 

surface materials; or 
• Electrical and plumbing works. 

 
d) Insert a new clause 8.2(p) to read as follows: 

 
(p)  replacing or altering roofing materials on a building where there is no 

change to the roof form and pitch except where the building is - 
(i) located in a place that has been entered in the Register of Places 

under the Heritage of Western Australia Act 1990,  
(ii) the subject of an Order under Part 6 of the Heritage of Western 

Australia Act 1990, or  
(iii) included on the Heritage List under clause 7.1 of the Scheme. 

 
e) Insert a new clause 8.2(q) to read as follows: 

 
(q)  adding, altering or replacing external cladding materials on a building 

where there is no change to the building form and except where the 
building is - 
(i) located in a place that has been entered in the Register of Places 

under the Heritage of Western Australia Act 1990,  
(ii) the subject of an Order under Part 6 of the Heritage of Western 

Australia Act 1990, or  
(iii) included on the Heritage List under clause 7.1 of the Scheme or 
(iv) located in a Heritage Area under clause 7.2 of the Scheme. 

 
f) Insert a new clause 8.2(r) to read as follows: 

 
(r)  The modification of major and minor openings to a building where the 

modification is within the relevant acceptable development provisions 
of the Residential Design Codes and except where the building is - 
(i) located in a place that has been entered in the Register of Places 

under the Heritage of Western Australia Act 1990,  
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(ii) the subject of an Order under Part 6 of the Heritage of Western 
Australia Act 1990, or  

(iii) included on the Heritage List under clause 7.1 of the Scheme or 
 

g) Amend clause 8.2(c) to read as follows: 
 
(c)  any development, excluding signs/advertisements, which are 

temporary and in existence for less than 14 days or such longer time 
as the Council agrees. 

 
h) Amend  the relevant sections of Schedule 15 – Minor Development  

Permitted Without Planning Approval as follows: 
 
 
Type of 
Development 

Circumstances where development is permitted without 
approval and exceptions to the exemption* 
Within or on the 
boundary of a 
property on the 
heritage list 

Within or on the 
boundary of a 
property within a 
Heritage Area 

All other cases 

Single storey 
(ground level) 
additions and all 
alterations to 
dwellings 

Approval required Where: 
1) located within a 
rear setback area, 
and 
 
2) compliant with 
the applicable 
Acceptable 
Development 
provisions of the 
Residential Design 
Codes 

Where: 
1) located within a 
side or rear 
setback area 
(excluding 
secondary street 
setback areas), 
and 
 
2) compliant with 
the applicable 
Acceptable 
Development 
provisions of the 
Residential Design 
Codes and 
 
3) does not 
propose a 
boundary wall 
unless the 
boundary wall 
abuts an existing 
or simultaneously 
constructed 
boundary wall of 
the same or 
greater 
dimensions. 
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4. Authorise the Mayor and the Chief Executive Officer to execute the relevant 
documentation and affix the common seal of the City of Fremantle on the 
documentation. 

 
Request the Minister of Planning grant final consent to Scheme Amendment No. 39 
as referred to in (2) above. 
 
CARRIED: 5/0 
 
For Against  
Cr Robert Fittock 
Cr Josh Wilson 
Cr Bill Massie 
Cr Andrew Sullivan 
Cr Tim Grey-Smith 
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CONFIDENTIAL MATTERS 
 
Nil. 
 
CLOSURE OF MEETING 
 
THE PRESIDING MEMBER DECLARED THE MEETING CLOSED AT 7.48 PM. 
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SUMMARY GUIDE TO CITIZEN PARTICIPATION & CONSULTATION 

The Council adopted a Community Engagement Policy in December 2010 to give effect 
to its commitment to involving citizens in its decision-making processes. 
 
The City values community engagement and recognises the benefits that can flow to the 
quality of decision-making and the level of community satisfaction. 
 
Effective community engagement requires total clarity so that Elected Members, Council 
officers and citizens fully understand their respective rights and responsibilities as well as 
the limits of their involvement in relation to any decision to be made by the City. 
 

How consultative processes work at the City of Fremantle 

The City’s decision makers 1
.  

The Council, comprised of Elected Members, 
makes policy, budgetary and key strategic 
decisions while the CEO, sometimes via on-
delegation to other City officers, makes 
operational decisions. 

Various participation opportunities 2
.  

The City provides opportunities for participation in 
the decision-making process by citizens via 
itscouncil appointed working groups, its 
community precinct system, and targeted 
community engagement processes in relation to 
specific issues or decisions.  

Objective processes also used 3
.  

The City also seeks to understand the needs and 
views of the community via scientific and objective 
processes such as its bi-ennial community survey.  

All decisions are made by Council or the CEO 4
.  

These opportunities afforded to citizens to 
participate in the decision-making process do not 
include the capacity to make the decision. 
Decisions are ultimately always made by Council 
or the CEO (or his/her delegated nominee).  

Precinct focus is primarily local, but also city-
wide  

5
.  

The community precinct system establishes units 
of geographic community of interest, but provides 
for input in relation to individual geographic areas 
as well as on city-wide issues. 

All input is of equal value 6
.  

No source of advice or input is more valuable or 
given more weight by the decision-makers than 
any other. The relevance and rationality of the 
advice counts in influencing the views of decision-
makers.  

Decisions will not necessarily reflect the 
majority view received 

7
.  

Local Government in WA is a representative 
democracy. Elected Members and the CEO are 
charged under the Local Government Act with the 
responsibility to make decisions based on fact 
and the merits of the issue without fear or favour 
and are accountable for their actions and 
decisions under law. Elected Members are 
accountable to the people via periodic elections. 
As it is a representative democracy, decisions 
may not be made in favour of the majority view 
expressed via consultative processes.  
Decisions must also be made in accordance with 
any statute that applies or within the parameters 
of budgetary considerations. All consultations will 
clearly outline from the outset any constraints or 
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How consultative processes work at the City of Fremantle 

limitations associated with the issue. 

Decisions made for the overall good of 
Fremantle 

8
.  

The Local Government Act requires decision-
makers to make decisions in the interests of “the 
good government of the district”. This means that 
decision-makers must exercise their judgment 
about the best interests of Fremantle as a whole 
as well as about the interests of the immediately 
affected neighbourhood. This responsibility from 
time to time puts decision-makers at odds with 
the expressed views of citizens from the local 
neighbourhood who may understandably take a 
narrower view of considerations at hand.  

Diversity of view on most issues 9
.  

The City is wary of claiming to speak for the 
‘community’ and wary of those who claim to do so. 
The City recognises how difficult it is to 
understand what such a diverse community with 
such a variety of stakeholders thinks about an 
issue. The City recognises that, on most 
significant issues, diverse views exist that need to 
be respected and taken into account by the 
decision-makers. 

City officers must be impartial 1
0
.  

City officers are charged with the responsibility of 
being objective, non-political and unbiased. It is 
the responsibility of the management of the City to 
ensure that this is the case. It is also recognised 
that City officers can find themselves unfairly 
accused of bias or incompetence by protagonists 
on certain issues and in these cases it is the 
responsibility of the City’s management to defend 
those City officers. 

City officers must follow policy and  
procedures 

1
1
.  

The City’s community engagement policy 
identifies nine principles that apply to all 
community engagement processes, including a 
commitment to be  clear, transparent, responsive , 
inclusive, accountable andtimely. City officers are 
responsible for ensuring that the policy and any 
other relevant procedure is fully complied with so 
that citizens are not deprived of their rights to be 
heard.  
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How consultative processes work at the City of Fremantle 

Community engagement processes have cut-
off dates that will be adhered to. 

1
2
.  

As City officers have the responsibility to provide 
objective, professional advice to decision-makers, 
they are entitled to an appropriate period of time 
and resource base to undertake the analysis 
required and to prepare reports. As a 
consequence, community engagement processes 
need to have defined and rigorously observed cut-
off dates, after which date officers will not include 
‘late’ input in their analysis. In such 
circumstances, the existence of ‘late’ input will be 
made known to decision-makers. In most cases 
where community input is involved, the Council is 
the decision-maker and this affords community 
members the opportunity to make input after the 
cut-off date via personal representations to 
individual Elected Members and via presentations 
to Committee and Council Meetings.  

Citizens need to check for any changes to 
decision making arrangements made 

1
3
.  

The City will take initial responsibility for making 
citizens aware of expected time-frames and 
decision making processes, including dates of 
Standing Committee and Council Meetings if 
relevant.  However, as these details can change, 
it is the citizens responsibility to check for any 
changes by visiting the City’s website, checking 
the Fremantle News in the Fremantle Gazette or 
inquiring at the Customer Service Centre by 
phone, email or in-person.   

Citizens are entitled to know how their input 
has been assessed 

1
4
.  

In reporting to decision-makers, City officers will in 
all cases produce a community engagement 
outcomes report that summarises comment and 
recommends whether it should be taken on board, 
with reasons. 

Reasons for decisions must be transparent 1
5
.  

Decision-makers must provide the reasons for 
their decisions. 

Decisions posted on the City’s website  1
6
.  

Decisions of the City need to be transparent and 
easily accessed. For reasons of cost, citizens 
making input on an issue will not be individually 
notified of the outcome, but can access the 
decision at the City’s website under ‘community 
engagement’ or at the City Library or Service and 
Information  Centre. 
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Issues that Council May Treat as Confidential 
 
 
Section 5.23 of the new Local Government Act 1995, Meetings generally open to the 
public, states: 
 
1. Subject to subsection (2), the following are to be open to members of the public - 

a) all council meetings; and 
 
b) all meetings of any committee to which a local government power or duty has 

been delegated. 
 

2. If a meeting is being held by a council or by a committee referred to in subsection 
(1) (b), the council or committee may close to members of the public the meeting, or 
part of the meeting, if the meeting or the part of the meeting deals with any of the 
following: 

 
a) a matter affecting an employee or employees; 
 
b) the personal affairs of any person; 
 
c) a contract entered into, or which may be entered into, by the local government 

and which relates to a matter to be discussed at the meeting; 
 
d) legal advice obtained, or which may be obtained, by the local government and 

which relates to a matter to be discussed at the meeting; 
 
e) a matter that if disclosed, would reveal – 

i) a trade secret; 
ii) information that has a commercial value to a person; or 
iii) information about the business, professional, commercial or financial 

affairs of a person. 
Where the trade secret or information is held by, or is about, a person other 
than the local government. 
 

f) a matter that if disclosed, could be reasonably expected to - 
i) impair the effectiveness of any lawful method or procedure for preventing, 

detecting, investigating or dealing with any contravention or possible 
contravention of the law; 

ii) endanger the security of the local government’s property; or 
iii) prejudice the maintenance or enforcement of a lawful measure for 

protecting public safety. 
 

g) information which is the subject of a direction given under section 23 (Ia) of the 
Parliamentary Commissioner Act 1971; and 

 
h) such other matters as may be prescribed. 
 

3. A decision to close a meeting or part of a meeting and the reason for the decision 
are to be recorded in the minutes of the meeting. 
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