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ATTACHMENT 2 

 
Minutes of Planning Services Committee - Wednesday, 21 November 2012 

TITLE PAKENHAM STREET NO.43 (LOT 200), FREMANTLE – 
ALTERATIONS AND ADDITIONS TO AN EXISTING WAREHOUSE 
BUILDING AND CHANGE OF USE TO RESTAURANT AND OFFICE 
(MS DA0175/11)  

 
DataWorks Reference: 059/002 
Disclosure of Interest: Nil 
Meeting Date: 15 June 2011 
Responsible Officer:  Manager Development Services  
Actioning Officer: Planning Officer 
Decision Making Level: Planning Services Committee  
Previous Item Number/s: Nil 
Attachment 1: Development Plans 
Attachment 2: Expert Heritage Advice 
Date Received: 18 April 2011 
Owner Name: Western Condor Pty Ltd 
Submitted by: Spaceagency 
Scheme: City Centre Zone 
Heritage Listing: Management Category Level 3 
Existing Landuse: Warehouse 
Use Class: Restaurant, Office   
Use Permissibility: ‘A’, ‘P’ 
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EXECUTIVE SUMMARY 
 
The application is presented before Planning Services Committee as a number 
of submissions have been received throughout the consultation period in 
regard to potential impacts of the proposed use on adjoining properties that 
are unable to be addressed through conditions of Planning Approval.   
 
The applicant is seeking Planning Approval for Alterations and Additions to an 
existing Warehouse Building and Change of Use to Restaurant and Office at 
No.43 Pakenham Street, Fremantle. The Ground Floor is to be used for the 
purposes of a restaurant and bakery with the inclusion of a mezzanine level 
and first floor to be used for the purposes of an Office. The application has 
been referred to an external heritage expert for comment.  
 
The application is recommended for conditional approval. 
 
BACKGROUND 
 
The subject site is located on the western side of Pakenham Street, Fremantle. The 
site is comprised of a single storey heritage listed Warehouse which is currently used 
as a workshop. The site is zoned City Centre under the City’s Local Planning 
Scheme No. 4 (LPS4), and is located within the City Centre Local Planning Area. 
The site listed on the City’s Heritage List and Municipal Heritage Inventory as a 
Management Category Level 3, and is further located within West End Conservation 
Area, which a designated Heritage Area in accordance with Clause 7.2 of LPS4. 
 
An application was previously approved for the removal of the cement render on the 
façade of the warehouse and the reinstatement of the original windows and doors of 
the warehouse (refer DA0138/11). 
 
DETAIL 
 
The applicant is proposing additions and alterations to the existing Warehouse 
located at No.43 Pakenham Street, Fremantle, along with a change of use to 
restaurant and office.  
 
The applicant is proposing to utilise the ground floor of the existing warehouse for 
the purpose of a restaurant and bakery. The restaurant will have the capacity to 
accommodate 170 patrons and is to utilise approximately 170m² of floor space. The 
operation hours of the restaurant are to be 9am to 12pm, for six days a week. The 
ground floor of the existing warehouse will also contain the kitchen area, along with 
the proposed bakery. The bakery is not proposed to carry out activity outside the 
aforementioned opening times.  
 
The proposal is also comprised of the construction of a mezzanine and first floor 
level to accommodate office space. For the most part the proposed works are 
internal to the existing Warehouse with the exception of the first floor that involves 
the alteration of the roof form in order to accommodate the proposed first floor. 
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The proposed development plans are enclosed as an attachment to this report 
(Attachment 1).   
 
CONSULTATION 
 
Community 
 
The application was required to be advertised in accordance with Clause 9.4 of 
LPS4, and the City’s L.P.P1.3 Public Notification of Planning Proposals. At the 
conclusion of the advertising period being the 19 May 2011, there were a total of 60 
submissions received. The content of the submissions is summarised below:  

 

 
Submissions in support of the proposal  

A total of 42 submissions were received in support of the proposal. A summary of the 
comments are provided below: 

• Venue considered a good outcome given the focus on quality rather than mass 
turnover; 

• Contribute to passive surveillance on Pakenham Street; 

• Appropriate location in the city centre; 

• West End lacks vitality, more development of this nature needed in the West End, 
need for more activity after Notre Dame University hours; 

• Catalyst for overdue restoration of the area; 

• Pakenham Street seen as dull due to the lack of development of this nature; 

• Preference for the adaptive reuse of the building as opposed to demolition; 

• Diversification of exiting restaurant market in locality; 

• Sympathetic with the streetscape; 

• Seen to discourage anti social behaviour; 

• Balance day/night activity and encourage student retention after university hours; 

• Adequate parking to facilitate such a venue; 

• Positive for the whole of city; 

• Bakery a great amenity for local residents; 

• Avoid complacence with notoriety of café strip. 
 

  
Submissions opposed to the proposal 
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A total of 18 submissions were received raising concern to the proposal. A summary 
of the comments are provided below: 

• Pakenham Street, having one of the higher residential concentrations in the West 
End is not suitable for development of this nature; 

• The proposal has the potential to impact on amenity and property values within 
the area; 

• Concerns regarding anti social behavior (Drug dealers, Vomiting, Smoking, 
Cigarette Butts, Urination); 

• The proposal may contribute to the detriment to the heritage significance of the 
building located on site;  

• Concerns regarding the exhaust fumes from bakery and kitchen;  

• Concerns regarding the waste management for the 170 patron restaurant, 
specifically noise associated with cleaning up, introduction of vermin population, 
noise from increased rubbish collection, unsightly; 

• Impact of operation on the functionality of the adjoining balconies and terraces; 

• Concerns associated with amplified music, and increased noise from patrons as a 
result; 

• Residential presence encouraged in the City thus the right to a peaceful high 
quality of life should be protected; 

• Additional traffic and parking issues; 
• Nuisance; 
• Concerns with early start time for bakery; 
• Future change of ownership to further unsuitable venues; 
• Number of patrons too high. 
 
The content of the comments provided throughout the consultation period will be 
discussed further in the Planning Comment section of this report.  
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HERITAGE 
 
The proposal was referred to an external heritage expert in order to determine the 
degree of impact the proposal would have on the heritage significance of the subject 
site. In regard to the degree of change in relation to the heritage significance of the 
site, the external heritage expert provided the following comment:  
 

Overall the proposal will have a positive degree of change in terms of the 
heritage significance of the place. The single storey form will remain the 
dominant form when viewed from pedestrian level at Pakenham Street, with 
the first floor addition set back behind the existing roof hip. Almost all intrusive 
accretions, including ad-hoc additions and nonoriginal external and internal 
applied rendered finishes, will be removed. The façade will be returned to its 
original appearance through the repair of the fair face brickwork and 
reconstruction of original openings. Original timber roof lantern will be retained 
and conserved and the trusses will remain exposed to view throughout the full 
height volume of the warehouse space and also within the mezzanine and 
first floor level extensions. 

 
The external heritage expert also included a number of recommendations in relation 
to the proposal which are as follows: 
 
• That Council impose a condition requiring the retention and conservation of the 

original timber roof lantern, with the request for detailed drawings in regard to the 
interface between the first floor addition and the lantern; 

• Within the kitchen area, any new services should be expressed as opposed to 
concealed it, and further retain original fabric to keep the proposal architecturally 
un-sanitised; and 

• The T &G Oregon ceiling being retained in-situ, with any alterations to the ceiling 
made for services should be kept to a minimum. 

 
Accordingly the above will be included as conditions of planning approval as per the 
heritage advice provided.  
 
Several other recommendations were made in the heritage assessment including: 
 
• If site investigations in relation to the façade not reveal sufficient information to 

return the façade to a known earlier state, a condition be imposed requiring new 
openings be symmetrically configured with vertical emphasis consistent with the 
West End Conservation area; and 

• The results of the exploratory work are made available for the City through its 
public records. 

 
These matters are not applicable to this application, and have been dealt with 
through DA0138/11. 
 
The content of the expert heritage is discussed further in the Planning Comment 
section of this report.  
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STATUTORY AND POLICY ASSESSMENT 
 
Use 
 
The proposal is comprised of a change of use from a ‘Warehouse’ to a Restaurant 
and Office. Within the city centre zone the use of an Office is a ‘P’ pr permitted use, 
the use of a Restaurant is an ‘A’ use which means that the use is not permitted 
unless council has exercised its discretion after advertising in accordance with 
clause 9.4 of LPS4.  
 
In determining whether the council should exercise its discretion in granting approval 
for the use of the restaurant, the proposal is required to be assessed against the 
objectives of the City Centre zone.  
 
The assessment against these objectives will be assessed further in the planning 
comment section of this report.  
 
Parking 
 
The use of a Restaurant requires the provision of 1 parking bay per 5m² of dining 
area, 1 delivery bay per service or storage area and 1 bicycle rack per 100m² of 
gross lettable area. 
 
The use of an Office requires the provision of 1 bay per 30m², 1 delivery bay per 
500m² and 1 Bicycle rack 200m² of gross lettable area.  
 
Use Required Provided Shortfall 
Restaurant 34 Car Bays 

1 Delivery Bay 
2 Bicycle Racks 

Nil 
Nil 
1 Bicycle Rack 

34 Car Bays 
1 Delivery Bay 
1 Bicycle Racks 

Office 5 Car Bays 
1 Delivery Bay 
1 Bicycle Rack 

Nil 
Nil 
Nil 

5 Car Bays 
1 Delivery Bay 
1 Bicycle Rack 

Total 
 

39 Car Bays 
2 Delivery Bays 
3 Bicycle Racks 

Nil 
Nil 
1 Bicycle Rack 

39 Car Bays 
2 Delivery Bays 
2 Bicycle Racks 

 
 
Accordingly, this parking shortfall requires an assessment against clause 5.7.3 of the 
City’s LPS4.  
 
This assessment will be discussed further in the Planning Comment section of this 
report. 
 
Council Policy 
 

 
D.G.F14 Fremantle West End Conservation Area Policy 
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Given that the proposed development has been supported on heritage grounds, the 
proposal is considered to be consistent with the relevant requirements of the City’s 
D.G.F14.      
 
PLANNING COMMENT 
 

 
Use 

The objectives of the City Centre zone are outlined below: 
 
Development within the city centre zone shall –  
 
(iv) provide for a full range of shopping, office, administrative, social, recreation, 

entertainment, and community services, consistent with the region serving role 
of the centre and including residential uses, and 
 

(v) comply with the objectives of local planning area 1 of Schedule 12, 
 
(vi) conserve places of heritage significance the subject of or affected by 

development.  
 
The objective of the zone specifically identifies the need for office, social and 
entertainment uses within the city centre to contribute to its region serving role. The 
scheme further serves to ensure that a proposal contribute to the diversity of uses 
within the city centre. It is considered that the proposal will offer greater diversity to 
the existing entertainment venues on offer within the City Centre and is overall 
anticipated to make a significant contribution to the regional serving role of the City.  
 
The proposal is further consistent with the height requirements outlined within 
planning area 1 of Schedule 12 and has been supported on heritage ground (see 
above).  
 
On this basis, the proposal is considered to satisfy the objectives of the City Centre 
Zone.      
 

 
Parking  

As discussed previously, the applicant is proposing a shortfall of 39 parking bays and 
2 delivery bays. As a result, the parking shortfall is required to be assessed in 
accordance with clause 5.7.3 of the City’s LPS4. Clause 5.7.3 states that Council 
may waive or reduce the standard parking requirements outlined in Table 3 on the 
basis of the proposal satisfying one or more of the criteria outlined within clause 
5.7.3(a). Of the criteria listed within clause 5.7.3, the proposal is considered to satisfy 
a number of criteria, particularly sub-clause (ii) which states as follows: 
 
“the availability of parking within the locality, including street parking” 
 
Within close proximity to the subject site are two parking areas located on Pakenham 
Street, there are also a number of street bays along Pakenham Street and the 
subject site is within close proximity to the parking complex located on Collie Street.  
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Notwithstanding the above, the proposal is also located within close proximity to 
Fremantle Train Station (approximately 600m walking distance) and is also located 
within close proximity to stop 21 of the Fremantle CAT service. 
 
Furthermore, given that the applicant is conducting restoration works to a heritage 
listed building, the applicant has further grounds to pursue reduced parking in this 
instance.  
 
In regard to the provision of Cash in lieu of car parking, DBM7 Cash-in-lieu of car 
parking policy (DBM 7) contains provisions where a portion or the entire car parking 
requirement is: 
 
• not proposed to be provided on site; or 
• is deemed by Council to be inappropriate (having regard to clause 60 of the 

rescinded Town Planning Scheme 3 (TPS3)); 
 

‘the developer shall be required to provide cash-in-lieu of car parking for the 
number of parking bays not provided on the development site.’ 

 
Clause 60 of TPS3 states: 
 

‘Before deciding to vary the car parking requirements the Council shall take 
into consideration: 
 
(a) the effect of the proposed development on parking demand in the locality, 

having due regard to the availability of alternative parking space and 
possible future developments; 

(b) any unusual or irregular condition relating to the shape or size of the 
subject lot or any adjoining lot; and 

(c) the effect on buildings and objects worthy of conservation, and on the 
streetscape.’ 

 
As mentioned previously, the effect of the proposed change of use is not considered 
to have a significant detrimental impact on the amenity of adjoining properties or the 
locality in relation to car parking. There is a significant amount of alternative parking 
available within the direct proximity to the site.  
 
Furthermore, given that the warehouse located on the property has complete site 
coverage, it is unpractical to expect parking be provided without some form of 
alterations being carried out at detriment to the heritage significance of the site.   
 
Given the proposal satisfies a number of alternative criteria outlined within clause 
5.7.3, cash in lieu for car parking contribution is not recommended to be included as 
a condition of Planning Approval in this instance. 
 
Accordingly the proposal is considered to satisfy the requirements of clause 5.7.3 of 
the City’s LPS4. 
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CONSULTATION 
 
Whilst a number of concerns have been raised in regard to the proposal, it is 
important that a distinction is made between matters that are dealt with through 
planning, and those that are dealt with through other regulatory practice. The 
concerns raised in respect to the proposal are addressed below: 
 

 

Environmental Health Issues (noise, odours, waste management and patron 
numbers) 

Concerns were received regarding the potential issues with noise from the operation 
of the premise, further noise and fumes associated with the exhaust fan located on 
site, patron numbers and the waste management of the premise. With concerns of 
this nature should it be noted that there are inherent environmental health 
regulations that the premise is required to adhere to, thereby should issues arise the 
operation will be monitored to ensure compliance with the relevant regulations. 
 

 
Anti Social Behaviour 

A number of concerns have been received in regard to anti social behaviour that 
may be associated with the premise. The applicant, should the change of use be 
approved, will apply for a Liquor License for a restaurant. Through the Department of 
Racing Gaming and Liquor (DRGL), there are a number of conditions that will be 
imposed on the service of alcohol that are more onerous than those associated with 
a venue like a tavern or nightclub (such as the service of alcohol with a substantial 
meal). Likewise there are inherent regulations that a licensee is to observe, should 
issues arise associated with the service of alcohol they will be dealt with under the 
Liquor Licensing Act by the Department of Liquor Racing and Gaming.  
 
To ensure the premises is not used as a small bar or tavern however it is 
recommended to include a condition of approval confirming that the approval is for a 
restaurant and office only. This means that any application to DRGL for anything 
other than  a restaurant liquor licence (liquor only permitted if ancillary to a meal) 
would not be supported. 
 

 
Other issues  

Some issues raised in submissions are not matters relevant to the consideration of a 
development application. These include: 
 
• effect on property values 
• functionality of adjoining properties balconies and terraces 
• future change of ownership 
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CONCLUSION 
 
Whilst a number of concerns have been conveyed in relation potential for issues 
arising as a result of the proposed change of use, it is important to note that there is 
an existing regulatory framework external to planning control to deal issues such as 
noise, antisocial behaviour waste management and patron numbers. 
 
As previously discussed, concerns raised in respect to issues that are not matters 
that relate to planning are dealt with through other statutory frameworks. 
 
To this end, it is fundamental that the Council is satisfied that the proposal is 
consistent with the objectives of the city centre zone and that the proposal is not 
likely to have a significant detrimental impact on the amenity of the area. 
 
The proposal is considered to be generally consistent with the planning requirements 
encompassed within the City’s Local Planning Scheme No.4. It is considered 
proposal will act to strengthen the region serving role of the city centre in providing 
for a type of use that is largely underrepresented within the West End, facilitating a 
more comprehensive array of uses which will in turn contribute to the vitality of the 
City Centre as a whole.  
 
Notwithstanding, a condition of approval will be included to ensure that the applicant 
adheres to the hours of operation outlined within the proposal to ensure that the 
operation will not disturb adjoining properties after the hours indicated on the 
proposal.  
 
Accordingly the proposal is recommended for approval subject to conditions.   
  



  Agenda Attachments - Planning Services Committee 
21 November 2012 

 

 Page 14 

 
OFFICER'S RECOMMENDATION AND COMMITTEE DECISION 
 
MOVED: Cr A Sullivan 
 
That the application be APPROVED under the Metropolitan Region Scheme 
and Local Planning Scheme No. 4 for the additions and alterations to an 
existing Warehouse and change of use to a Restaurant and Office at No.43 (Lot 
200) Pakenham Street, Fremantle, subject to the following condition(s): 
 
1. The development hereby permitted shall take place in accordance with 

development plans dated 18 April 2011. It does not relate to any other 
development on this lot. 

2. This approval is limited to a restaurant and office use only. 
3. The restaurant’s hours of operation are limited between 9:00 am to 12:00 

midnight six days of the week. 
4. The timber roof lantern is to remain in situ, with plans to be submitted prior 

to commencement detailing the architectural resolution of the first floor 
addition at its interface with the lantern to the satisfaction of the Chief 
Executive Officer, City of Fremantle.  

5. The tongue and groove oregon ceiling shall be retained in situ to the 
satisfaction of the Chief Executive Officer, City of Fremantle.  

6. Any new services such as but not limited to exhaust extraction, plumbing 
and drainage, air conditioning, fire services and waste disposal should be 
expressed as opposed to being concealed to the satisfaction of the Chief 
Executive Officer, City of Fremantle.  

7. All storm water discharge shall be contained and disposed of on-site. 
 
ADVICE  
In relation to the bakery component of the development, the sale of bread to 
the public is considered to be incidental to the predominant approved use of 
restaurant.  
 
CARRIED: 7/0 
 
For Against  
Mayor, Brad Pettitt 
Cr Dave Coggin 
Cr Robert Fittock 
Cr Josh Wilson 
Cr Donna Haney 
Cr Bill Massie 
Cr Andrew Sullivan 
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PSC1211-179 COLLICK STREET NO. 17A (LOT 2), HILTON – TWO STOREY 
GROUPED DWELLING (JS DA0454/12) 

ATTACHMENT 1 
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PSC1211-180 DOURO ROAD NO. 25 (LOT 95), SOUTH FREMANTLE – 
ALTERATIONS TO EXISTING COMMERCIAL BUILDING 
(RESTAURANT) – (AD DA0434/11) 

ATTACHMENT 1: Development Plans (as amended) 
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PSC1211-181 STIRLING HIGHWAY NO. 78 & 80, NORTH FREMANTLE (ROSE 
HOTEL)   COMPLIANCE OF ONE WAY TRAFFIC 

 
ATTACHMENT 1 
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ATTACHMENT 2 
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ATTACHMENT 3 
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ATTACHMENT 4 
 

 
View looking south onto 80 Stirling Highway from the acessway on 80 Stirling 
Highway. 
 

 
View looking west towards Stirling Highway from the access way on 80 Stirling 
Highway towards the rear of the property 
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View looking north across the access easement 
 

  
View looking west towards Stirling Highway from the access way on 80 Stirling 
Highway towards the front of the property 
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View looking west towards Stirling Highway from the access way on 80 Stirling 
Highway towards the front of the property (sign on the front boundary) 
 

Sign on the down ramp on 80 Stirling Highway. 
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PSC1211-182 SCHEDULE OF APPLICATIONS DETERMINED UNDER 
DELEGATED AUTHORITY   

ATTACHMENT 1 
 

1. CUREDALE STREET NO. 27 (LOT 14), BEACONSFIELD – CARPORT 
ADDITION TO EXISTING SINGLE HOUSE – (AD DA0479/12) 

 
2. JOSLIN STREET, NO. 7 (LOT 1110), HILTON – SINGLE STOREY REAR 

ADDITIONALS AND ALTERATIONS TO EXISTING SINGLE HOUSE – (AA 
DA0461/12) 

 
3. YORK STREET, NO. 26A (STRATA LOT 1 ON LOT 71), BEACONSFIELD –

DEMOLITION OF OUTBUILDINGS – (AA DA0462/12) 
 

4. SILVER STREET NO. 8 (LOT 60), SOUTH FREMANTLE – VARIATION TO 
PREVIOUS PLANNING APPROVAL FOR DA0384/11 (TWO STOREY 
SINGLE HOUSE) – (AD VA0033/12) 

 
5. JOSLIN STREET NO. 23 (LOT 2), HILTON – DECK ADDITION AND 

ALTERATIONS TO EXISTING GROUPED DWELLING – (KS DA0426/12) 
 

6. ATTFIELD STREET, NO. 100 (LOT 302), SOUTH FREMANTLE – 
ADDITIONS AND ALTERATIONS TO EXISTING SINGLE HOUSE – (JS 
DA0423/12) 

 
7. MALCOLM STREET NO. 24 (LOT 102) FREMANTLE – REAR PATIO AND 

DECK ADDITION TO EXISTING SINGLE HOUSE (KS DA0458/12) 
 

8. KEELING WAY NO.20 (LOT 239), SOUTH FREMANTLE – ALTERATIONS 
TO TWO STOREY SINGLE HOUSE – (JL DA0500/12) 

 
9. SOUTH TERRACE NO.17 - 25 (LOT 1), FREMANTLE – REPAIR, 

RESTORATION AND RE- ROOFING OF EXISTING BUILDING – (JL 
DA0442/12) 

 
10. WONGAN AVENUE NO. 10B (LOT 902), WHITE GUM VALLEY – TWO 

STOREY SINGLE HOUSE – (AD DA0308/12) 
 

11. ANNIE STREET NO. 1A (LOT 88), BEACONSFIELD – TWO STOREY 
SINGLE HOUSE – (AD DA0429/12) 

 
12. 13 CANTONMENT STREET, (LOT 49), FREMANTLE – REPAIRS & 

MAINTENANCE TO FACADE OF BUILDING – (AA DA0480/12) 
 

13. GARLING STREET NO. 107 (LOT 138), O’CONNOR – CONCRETE SLAB 
ADDITION AND ALTERATIONS TO EXISTING GENERAL INDUSTRIAL 
SITE – (KS DA0389/12) 
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PSC1211-183 PROPOSED PUBLIC ROAD NAMES - LOT 1354 (NO. 20) 
KNUTSFORD STREET, FREMANTLE - SUBDIVISION - KSW 

ATTACHMENT 1 
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ATTACHMENT 2 
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PSC1211-184 DEVELOPMENT ASSESSMENT PANELS - LOCAL 
GOVERNMENT REPRESENTATIVES: NOMINATION OF FIRST 
ALTERNATIVE MEMBER 

 
ATTACHMENT 1 
 
Ordinary Meeting of Council -  
 
TITLE Development Assessment Panels - Local Government 

Representatives: Nomination of First Alternative Member 
 
DataWorks Reference: 103/001 
Disclosure of Interest: Nil 
Responsible Officer:  Manager Planning Projects  
Actioning Officer: Manager Planning Projects 
Decision Making Level: Council  
Previous Item Number/s: PSC0910-187 
Attachments: WAPC Planning Bulletin 106/2011- ‘New legislative 

provisions for development assessment panels’ 
 

 
EXECUTIVE SUMMARY 
The purpose of this report is to provide Council with a general update on 
arrangements for the implementation of Development Assessment Panels later 
this year, and more specifically for Council to nominate elected members to 
serve as the local government representatives for the City of Fremantle on the 
relevant Development Assessment Panel. 
 
BACKGROUND 
 
In September 2009 the Government of Western Australia announced proposals for 
the introduction of Development Assessment Panels (DAPs) as part of a range of 
legislative and policy changes to the WA planning system. In response to a 
consultation paper on the proposed introduction of DAPs, the City made a 
submission opposing the proposals based on a resolution of Council on 14 October 
2009 (refer to previous item PSC0910-187). 
 
DAPs are a decision-making body comprised of a combination of independent 
technical experts and local government representatives that will determine 
development applications for certain types of development in place of the original 
decision maker (either the relevant local government or the Western Australian 
Planning Commission).  
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In November 2010 the Approval and Related Reforms (No. 4) (Planning) Act 2010 
was proclaimed. This introduced the necessary legislative amendments to the 
Planning and Development Act 2005 to enable DAPs to be implemented, once 
regulations dealing with their administration and operation had been prepared. The 
relevant regulations (the Planning and Development (Development Assessment 
Panels) Regulations 2011) commenced operation on 24 March 2011, and pave the 
way for DAPs to commence considering development applications with effect from 1 
July this year. 
 
The WAPC has recently published Planning Bulletin 106/2011 which provides an 
overview of the regulations and other details of how DAPs will operate. A copy of this 
Bulletin is reproduced as Attachment 1 to this report. 

 
PLANNING COMMENT 
 
Key points to be aware of from the regulations and Planning Bulletin 106/2011 are as 
follows: 

• DAPs will comprise of 5 members – 3 specialist members with relevant 
professional qualifications and/or expertise, and 2 local government 
representatives. The presiding member and deputy presiding member will be 
2 of the 3 specialist members. 

• Applications for development over a certain cost ($15 million in the City of 
Perth and $7 million elsewhere) must be determined by the relevant DAP. The 
only exception will be residential developments of less than 10 dwelling units 
and incidental development such as carports, outbuildings, etc which will 
continue to be determined by the relevant local government. 

• In the case of development with an estimated cost of between $3m and $7m, 
at the time of lodging the application an applicant may exercise an option to 
have the application determined by a DAP instead of the local government. 

• A Ministerial Order formally creating 15 DAPs will be gazetted on 2 May 2011. 
This order will set out which local government district falls within the 
jurisdiction of each DAP. However, it is anticipated that one DAP will cover 
several local government districts in the south-west part of the metropolitan 
area, including the City of Fremantle. 

• Each local government is required to submit to the Minister for Planning 
nominations for 2 DAP members and 2 alternate members (who would 
substitute if one or both members are unavailable to attend a meeting of the 
DAP). Nominations must be submitted by 13 June 2011 at the latest; however 
the Department of Planning is keen to receive nominations as soon as 
possible to assist with organising training.  

• DAP members (both local government and specialist members) will be 
required to complete mandatory training provided by the Department of 
Planning before attending a DAP meeting.  
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CONCLUSION 
 
In order to comply with the requirements of the regulations, Council is recommended 
to nominate 2 elected members to serve as the representatives of the City of 
Fremantle on a DAP, and also to nominate 2 other elected members to serve as 
alternate DAP members. 
 
The regulations cover various aspects of development application lodgement, 
consultation and assessment which will have implications for the City of Fremantle, 
and officers are currently considering these matters in more detail. Internal 
processes to be used in providing advice and recommendations to DAP’s are 
currently being developed and Council will be advised of these in the near future, 
prior to DAPs commencing operation. 
 
 
COUNCIL DECISION 
 
MOVED: Mayor, Brad Pettitt  
 

1. That Council nominates Cr Andrew Sullivan and Cr Josh Wilson as the 
representatives of the City of Fremantle on the relevant Development 
Assessment Panel, and nominates Mayor, Brad Pettitt and Cr Bill Massie 
as the alternate Development Assessment Panel local government 
members. 
 

2. That the Minister for Planning be informed of the above nominations. 
 
SECONDED: Cr T Grey-Smith 
 
CARRIED: 9/0 
 
For Against  
Mayor, Brad Pettitt 
Cr John Alberti 
Cr John Dowson 
Cr Josh Wilson 
Cr Tim Grey-Smith 
Cr Sam Wainwright 
Cr Bill Massie 
Cr Dave Coggin 
Cr Doug Thompson 
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PSC1211-185 LOCAL PLANNING POLICY 2.19 - CONTRIBUTIONS FOR 
PUBLIC ART AND/OR HERITAGE WORKS - FINAL ADOPTION 

ATTACHMENT 1 – PSC1209-156 LOCAL PLANNING POLICY 2.19 - 
PERCENT FOR PUBLIC ART / HERITAGE   ADOPTION FOR PUBLIC 
ADVERTISING      
 
OFFICER’S REPORT AS CORRECTED 
 
DataWorks Reference: 117/055 
Disclosure of Interest: Nil 
Meeting Date: 19 September 2012 
Responsible Officer:  Manager Statutory Planning  
Actioning Officer: Strategic Planner 
Decision Making Level: Council 
Previous Item Number/s: PSC1111-194 – 23 November 2011 
 
EXECUTIVE SUMMARY 
 
The Minister for Planning recently refused the City’s proposed percent for 
public art Scheme Amendment (No. 47) to Local Planning Scheme No. 4 
(LPS4). This scheme amendment proposed introducing provisions into the 
scheme that would have required certain types of commercial and multiple 
residential development in specified areas to contribute the equivalent of one 
percent of the development’s total project cost to the development of public 
art works. 
 
Alternatively, the Minister suggested the provisions of the scheme amendment 
would be more appropriate to incorporate into the provisions of a local 
planning policy. 
 
Accordingly, it is recommended the proposed provisions of Scheme 
Amendment No. 47 be incorporated into a Local Planning Policy. Officers 
propose Local Planning Policy 2.19 – Percent for Public Art be adopted for 
advertising for public comment in accordance with clause 2.4 of LPS4. 
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BACKGROUND 

On 11 July 2012 the City received correspondence from the Western Australian 
Planning Commission informing the City that the Minister for Planning refused to 
grant final approval to the City’s amendment No. 47 – Percent Contribution for Public 
Art. The basis for the refusal was that the proposal did not meet the requirements of 
the Western Australian Planning Commission's State Planning Policy 3.6 
'Development Contributions for Infrastructure' (SPP 3.6) in the following manner: 
 

1. Public Art is not a standard item of infrastructure and does not fall within the 
definition of 'community infrastructure' in SPP 3.6. Accordingly, it is outside 
the scope of items of infrastructure for which contributions may be sought. 

 
2. The proposal does not demonstrate compliance with each of the eight key 

principles of SPP 3.6 underlying development contributions and which 
contributions need to be levied in accordance with. This includes the need for 
public art, the nexus between development and the provision of art, the type 
of art required, and the terms of provision of that art. As a result, the proposal 
does not provide the necessary level of transparency, equity, certainty and 
accountability required to be demonstrated in seeking development 
contributions. 

 
3. The Minister advises that he recognises the value of public art in enhancing 

public spaces as well as the importance of providing the community access to 
experiencing the arts. As such, the City's desire to provide for public art is 
acknowledged and supported. However, as mentioned above, it is considered 
that the proposal has not demonstrated compliance with SPP 3.6 and 
accordingly is not supported for inclusion in the Scheme. The Minister is 
aware that several other local governments, such as City of Busselton, City of 
Vincent, and the Metropolitan Redevelopment Authority, have local planning 
policies dealing with similar subject matter, and considers this may be more 
appropriate. 

 
The proposed scheme amendment would have introduced provisions into the 
scheme that would have required certain types of commercial and multiple 
residential development in specified areas to contribute the equivalent of one percent 
of the development’s total project cost to the development of public art works. 
 
The proposed scheme amendment was a goal of the City of Fremantle Strategic 
Plan 2010 – 2015 which includes the following Strategic Imperative: ‘Sustain and 
grow arts and culture and preserve the importance of our social capital, built heritage 
and history.’ One of the 3 year Plans/Projects in this section of the Strategic Plan is: 

• ‘Stronger focus on public art, particularly sculpture – including developing a 
policy for percentage for art in developments.’ 
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The City recently adopted and endorsed Public Art Policy and the 2012-2015 Public 
Art Plan (Strategic and general services committee meeting, 8 August 2012).  

  
The 2012-2015 Public Art Plan replaced Making Space Creating Place 2010 

and sets out a series of goals for public art including indicative budget and 
staff requirements for each goal. 
 

The Public Art Policy sets criteria around and enables the City to: 

− Commission public artworks throughout the City and precincts of 
Fremantle. 

− Work with the private sector through the Percent for Art Scheme to 
develop high quality public art in private developments. 

− Commission creative and flexible projects within the Public Art Program. 
− Partner with federal, state and private agencies to integrate significant art 

works in development projects. 
− Facilitate projects from individual artists or groups for artworks 

in public spaces. 
 
 
CONSULTATION 

If Council resolves to adopt Local Planning Policy 2.19 – Percent for Public Art, as 
recommended in this report, the amended local planning policy will be advertised for 
public comment for a period of not less than 28 days in accordance with the 
requirements set out in clause 2.4.1 of the City’s Local Planning Scheme No. 4 and 
Local Planning Policy No. 1.3 ‘Public Notification of Planning Approvals’. 
 
PLANNING COMMENT 

In light of the Minister for Planning’s refusal and subsequent suggestion that the 
provisions would more appropriately be dealt with in a Local Planning Policy, officers 
propose incorporating the proposed scheme amendment provisions into new Local 
Planning Policy 2.19 – Percent for Public Art. The new policy will provide a means of 
implementing the City’s Strategic Plan goals, will generate funding to assist the City 
in providing leadership to sustain and grow arts and help to enhance public art in 
Fremantle. 
 
The Local Planning Policy will require a payment equivalent to one percent of the 
total cost of larger scale development in any of the public contribution areas 
(discussed below) to be paid to the City as a contribution to be used towards the cost 
of commissioning and providing a public artwork in the locality. The one percent 
contribution is generally consistent with the state government (Western Australia 
State Government Percent for Art Scheme established 1989), some local 
governments (Cities of Joondalup, Busselton, Wanneroo, Melville, Vincent and Town 
of Victoria Park) and redevelopment authorities current percent for public art policies. 
The local government percent for art policies mostly state that the developer is to 
fund public art works of a value equivalent to a percentage of the total cost of the 
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development (mostly 1%) or provide similar value cash in lieu payments into a 
Council Public Art Fund. The schemes are generally applicable to all developments 
over a prescribed cost or size.  
 
The proposed local planning percent for art policy requirement will not apply to 
smaller scale and lower value development, including any single houses or group 
dwelling developments, on the grounds that requiring contributions from such 
developments might be regarded as unduly onerous. Alternatively, it is considered 
appropriate and reasonable for major developers to contribute to the amenity of the 
surrounding public realm, including contributions to public art. Accordingly, the 
following development would be excluded from the one percent public art 
contribution requirement: 
 

(a) Single houses and grouped dwellings; 
(b) Buildings used for any industrial use class in Table 2 of LPS4; 
(c) Any development with a gross lettable area of less than 1000 sq m; 
(d) Refurbishments and change of use of existing buildings larger than 1000 sq m 

gross lettable area not involving substantial structural alteration, and all 
refurbishments to buildings with a gross lettable area of less than 1000 sq m;  

(e) Any other type of development with an estimated total cost of less than 
$1,000,000. 

 
The proposed local planning percent for art policy requirement would also only apply 
to development in specific areas. It is considered reasonable to only require public 
art contributions in areas where a development has a significant impact upon the 
public realm due to its size and/or proximity to locations heavily used by the local 
community at large, e.g. the city centre and the larger suburban district centres in the 
city. Consequently the proposed percent for public art requirements in the policy only 
apply to development occurring within the city centre and adjacent areas (including 
the East End) and in the larger district centres of North Fremantle, South Fremantle 
and Hilton, rather than to development anywhere within the City of Fremantle. This is 
achieved through the introduction of ‘public art contribution areas’ into appendix one 
of the policy (see areas below). 
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Public Art contribution areas (Appendix 1 of Proposed LPP2.19) 
 
City Centre and Surrounds 

 
 
North Fremantle Centre 

 
 
Hilton centre 
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South Fremantle centre 

 
 

Where applicable the percent public art contribution requirement will be imposed as 
a condition on the Planning Approval and the contribution will go in a special fund to 
be used by the City for the purpose of providing public art within the locality or area 
of the subject site. There is provision for individual contributed funds to be accrued 
for more comprehensive or detailed art projects in the locality or area where Council 
plans for such works. The funds will be used to meet any costs reasonably 
associated with the Council may waive the requirement for the public art contribution 
in cases where a development incorporates public art work(s) to the same value in a 
location clearly visible to the general public, either on the site of the development or 
within a crown reserve adjoining or near to the development site. Where a developer 
takes this option the art work will still need to be submitted to Council as part of the 
development application for approval and the appropriateness and artistic merit of 
the proposed art work will be considered as part of the approval.  
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It is anticipated any public art plan or proposal will go though the public art process 
outlined in Making Space Creating Place 2010 including gaining approval through 
the Public Art Advisory Group. 
 
CONCLUSION 
 
Proposed Draft Local Planning Policy 2.19 – Percent for Public Art will provide an 
appropriate level of percent for art contributions without being too onerous on new 
development. It is thought reasonable for major developers to contribute to the 
amenity of the surrounding public realm, including contributions to public art. The 
Local Planning Policy is consistent with an objective of the City’s Strategic Plan and 
could help reinforce Fremantle’s status as a unique place of cultural significance as 
well as generate funding to help the City provide leadership to sustain and grow arts 
and culture in the city.  
 
Accordingly, it is recommended Council adopt Local Planning Policy 2.19 – Percent 
for Public Art for advertising for public comment in accordance with clause 2.4 of 
LPS4. 

 
OFFICER’S AND COMMITTEE RECOMMENDATION / COUNCIL DECISION 
 
MOVED: Cr A Sullivan 
 
That Council adopt the following draft Local Planning Policy 2.19 – Percent for 
Public Art for advertising in accordance with the procedures set out in clause 
2.4 of the City of Fremantle Local Planning Scheme No. 4: 
 

CITY OF FREMANTLE 

 
LOCAL PLANNING POLICY 2.19 

 
PERCENT FOR PUBLIC ART 

 
 
ADOPTION DATE: ??/??/20?? 
AUTHORITY: LOCAL PLANNING SCHEME NO.4 
 
STATUTORY BACKGROUND 
 
The Council may prepare a local planning policy in respect of any matter 
related to the planning and development of the Scheme area so as to apply 
generally or for a particular class or classes of matters (Clause 2.2.1a). 
 
Clause 10.2 of the Scheme empowers the Council to consider a broad range of 
considerations and impose conditions relating to these in dealing with an 
application for planning approval.   
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PURPOSE 
 
The purpose of this Local Planning Policy is to provide criteria upon which 
Council can require certain types of commercial and multiple residential 
development, in specified areas, to contribute a percentage of the 
development’s total project cost to the development of public art works. 
 
POLICY 
 
1. Development on land as depicted in Appendix 1 – Public Art Contribution 

Areas, of this policy and except as specified below in clause 2, is required 
to contribute a cash amount equal in value to one per cent of the estimated 
total project cost for the development of public art works or other works to 
enhance the public realm. 
 

2. Clause 1 applies to all development in the Public Art Contribution Areas 
(appendix 1) with the exception of: 

(a) Single houses and grouped dwellings; 
(b) Buildings used for any industrial use class in Table 2 of LPS4; 
(c) Any development with a gross lettable area of less than 1000 sq m; 
(d) Refurbishments and change of use of existing buildings larger than 

1000 sq m gross lettable area not involving substantial structural 
alteration, and all refurbishments to buildings with a gross lettable 
area of less than 1000 sq m; 

(e) Any other type of development with an estimated total cost of less 
than $1,000,000. 

 
3. The public art contribution requirement shall be imposed on applicable 

development as a condition on the Planning Approval. The condition shall 
specify that the contribution must be made prior to the issuing of a 
Building Permit. 

 
4. A contribution made under clause 1 shall be paid into a special fund to be 

used by the City for the purpose of providing public art within the locality 
or area of the subject site. Individual funds contributed may be accrued for 
more comprehensive or detailed art projects in the locality or area as 
outlined in a plan adopted by the Council. Funds contributed may be used 
to meet any costs reasonably associated with the production, installation 
and documentation/identification of an artwork. 
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5. Council, in consultation with the applicant, may decide to use part or all of 

a contribution required under clause 1 to meet the cost of works 
associated with the conservation, restoration or interpretation of proximate 
public buildings, structures or places of cultural heritage significance 
instead of or in addition to the provision of public art in cases where it is 
satisfied that all of the following criteria are met: 
 

(a) the heritage project involves a public building or place owned by or 
vested in the City of Fremantle; and 

(b) the building or place is included on the Heritage List under clause 
7.1; and 

(c) the building or place is located in close proximity to the site of the 
proposed development that generates the contribution; and 

(d) the works funded by the contribution create a direct improvement 
in the appearance and condition of the building or place in terms of 
its presentation to the public realm. 

 
6. The Council may waive the requirement for the public art/heritage 

contribution in cases where a development incorporates public art work(s) 
to the same value as specified in clause 1 and the art is located in a 
position clearly visible to the general public, either on the site of the 
development or within a crown reserve adjoining or near to the 
development site, subject to being satisfied in relation to all of the 
following: 

  
(a) The details of the proposed art work shall be set out as part of the 

application for Planning Approval. Prior to determining the 
application, Council shall seek relevant professional advice with 
regard to the appropriateness and artistic merit of the proposed 
art work.  

 
(b) Where the public art/heritage work is to be located on private land, 

the art work shall be maintained by the owner(s) of the land to the 
satisfaction of the Council. 

 
(c) Where the public art/heritage work is to be located within a crown 

reserve, the owner of the subject development is required to enter 
into a legal agreement with the City undertaking to maintain the 
work to a standard specified by the City and, if required, to 
temporarily remove the art work and to reinstate it (thereafter) 
should it be necessary to allow a public utility or service authority 
to carry out necessary/essential works. 
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Appendix 1 - Public Art Contribution Areas 
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SECONDED: Cr J Wilson 
 
CARRIED: 10/0 
 
For Against  
Mayor, Brad Pettitt 
Cr David Hume 
Cr Rachel Pemberton 
Cr Josh Wilson 
Cr Tim Grey-Smith 
Cr Ingrid Waltham 
Cr Bill Massie 
Cr Dave Coggin 
Cr Andrew Sullivan 
Cr Doug Thompson 
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ATTACHMENT 2 – Schedule of Submissions 
 

1 Fremantle Ports  
 Property affected: Nil 
Thank you for providing the opportunity to comment on Local Planning Scheme No. 4 – 
Percent for Public Art. 
 
We note that the proposed public art contribution areas now exclude port land. Fremantle 
Ports appreciates the City’s consideration of feedback provided in past submissions relating 
to this matter. 
Submission noted. No modifications to the policy are recommended.  
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PSC1211-186 LOCAL PLANNING POLICY - PRECINCT 3 - ADOPTION FOR 
FINAL APPROVAL 

 
ATTACHMENT 1 – Schedule of submissions 

1  
Subject of submission:  Private citizen 

Address of property 
affected by policy: 

Nil 

Submission:  
I am for the redevelopment planning policy. I think the general concepts are good. I 
do hope though any decisions on height are taken with great care. 
 

2 Fremantle Ports 
Subject of submission:  Government Agency 
Address of property 
affected by Amendment: 

Nil 

Submission: 
Thank you for the opportunity to comment on Precinct 3 as part of Local Planning 
Scheme No. 4. 
 
Given that the Precinct 3 plan provides for substantial future development, increased 
densities and associated increases in population within the Inner Harbour Buffer 
Areas, assessment of any potential implications of the City of Fremantle’s buffer 
policy should be undertaken. 
 
As mentioned in the draft public comment document, parts of the precinct are 
located within Area 1 and Area 2 of the Fremantle Port Buffer. It is envisaged that 
the general provisions of the Buffer Policy will apply and the appropriate conditions 
be placed on any development approvals; however of specific concern is the issue of 
societal risk criteria. 
 
The buffer policy currently requires proponents of residential developments in Area 1 
with greater than 50 dwellings to complete a formal risk assessment to demonstrate 
how development will be designed and constructed to ensure that risk impacts from 
surrounding port operations are kept as low as reasonable practical. It would be 
prudent for the City of Fremantle to undertake an assessment of the impact of 
increased populations associated with the overall future development scenario on 
Societal Risk levels in order to ensure that individual high density developments will 
not be compromised at the time that development applications are submitted. 
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ATTACHMENT 2 –  Local Planning Policy D.F.G21 Quarry Street, Queen 
Victoria Street, James Street and Beach Street Local Area 
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PSC1211-187 LOCAL PLANNING POLICY - PRECINCT 5 - ADOPTION FOR 
FINAL APPROVAL 

 
 
ATTACHMENT 1 – Schedule of submissions 

1  
Subject of submission:  Private citizen 

Address of property 
affected by policy: 

Nil 

Submission:  
I am for the redevelopment planning policy. 
I think the general concepts are good. I do hope though any decisions on height are 
taken with great care. I went on a holiday this year and in London and Paris and it 
was noticeable that although there are consistently multi-storey buildings because 
they are all similar and not overly high the city streets are still pleasantly open. 
Fremantle has been getting a little tired of late, it could be made the Paris of Perth. 
Where you just want to hang out in the streets, open areas and just soak it up. I think 
even without the shops people like to spend time in Fremantle because it has 
character which is unique in a new city like Perth. I don’t think we need to complete 
with Garden City so much as being a pleasant place to spend time that might include 
a bit of shopping but isn’t the only or main reason why you go. From what I read I 
think that care for retaining the streetscapes particular vintage as well as introducing 
flowing pedestrian paths through the town of Fremantle is spot on. 
My only other concern with how the redevelopment is carried out, may be covered in 
the planning policy somewhere but I am not sure. I expect there would have to be a 
lot [of] soundproofing included in housing development. Or policy about not buying 
somewhere inner city and then shutting down places due to noise. For example I 
believe the Swan Brewery site restaurants etc are restricted in running their 
businesses by tenants complaints about noise. 
I have taken this opportunity to comment because I think the redevelopment is a 
great opportunity if planning decisions are made with a clear consistent vision. 
 

2 Fremantle Ports 
Subject of submission:  Government Agency 
Address of property 
affected by Amendment: 

Nil 

Submission: 
Thank you for the opportunity to comment on precinct 5 as part of Local Planning 
Scheme No. 4. 
 
As mentioned in the draft public comment document, parts of the precinct are 
located within Area 2 of the Fremantle Port Buffer, where new developments are to 
meet the built form requirements as specified in the City of Fremantle’s ‘Fremantle 
Port Buffer Development Guidelines’. 
 
It is important that the built form requirements for any future developments within this 
precinct are adhered to, thus it is envisaged that the general provisions of the Buffer 
Policy will apply and the appropriate conditions be placed on any future development 
approvals located within the buffer in precinct 5. 
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3  
Subject of submission:  Private citizen 

Address of property 
affected by policy: 

Nil 

Submission:  
From what I have witnessed in Precinct 5, compared with what has been put forward 
by the council, I am personally all for the proposed changes. I believe with a more 
current, broader as well as structure plan [we] will see all parties involved in the area 
benefit. Added density done correctly, like is seen in so many other advanced 
western economies will see greater numbers of residents, influx of amenities, 
reinvigorated business life as well as breathing new life into what is currently a very 
tired area of Fremantle. I cannot wait to see the result of this in the coming years (as 
well as being involved in its transformation). 

4  
Subject of submission:  Private citizen 

Address of property 
affected by policy: 

Nil 

Submission:  
Area A – Contemporary Influence 
 
Desired Character 
 
I have to disagree with the view that this area exhibits no strong unifying character. 
With the exception of the Church and heritage buildings, and for the fact that all 
buildings in this area vary in size and/or height, they are all without exception cheap, 
functional, drab and mediocre. 
 
I agree with the visions for area C proposed in your document, except for the 3rd 
point (quote) 
 
“A functional and working purpose, rather than being over-refined or decorative, and 
incorporating the use of robust and utilitarian materials with natural finishes” 
 
It is restrictive and narrow minded, and makes the assumption that over-refined or 
decorative is not necessarily a good thing. 
It can also be interpreted as a description of the existing buildings as they are now. 
Nearly all buildings in area C are functional and have a working purpose, rather than 
being over-refined or decorative, and incorporate the use of robust and utilitarian 
materials with natural finishes. 
What can be more robust and utilitarian that the bricks of Johnson’s Court. 
This is precisely the area where we can have the opportunity for amazing 
architecture. Truly artistic, jaw dropping buildings, the sort that will make people walk 
the length of Adelaide Street all the way to the East End. 
 
Council must really rise to the challenge instead of reverting to safe, more of the 
same type of vision. 
 
In my opinion the DESIRED CHARACTER for area C has not been addressed 
properly, and in its present form does not promote significant change. 
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ATTACHMENT 2 – Local Planning Policies to be revoked 
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