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ATTACHMENT 2 
 
TITLE DEFERRED ITEM - NORFOLK STREET NO. 20 (LOT 1), 

FREMANTLE – ADDITIONAL STOREY AND ALTERATIONS TO 
EXISTING THREE (3) STOREY MIXED USE DEVELOPMENT 
(FOUR STOREYS IN TOTAL) – (AD DA0081/12) 

 
DataWorks Reference: 059/002 
Disclosure of Interest: Nil 
Meeting Date: 19 September 2012 (PSC) 
Responsible Officer:  Manager Statutory Planning  
Actioning Officer: Senior Planning Officer 
Decision Making Level: Planning Services Committee  
Previous Item Number/s: PSC0610-158 (4 October 2006); 

PSC0708-232 (15 August 2007) 
Attachments: Development Plans 
Date Received: 12 March 2012; 

20 August 2012 (Amended Plans) 
Owner Name: Cottage Holdings Pty Ltd 
Submitted by: As above 
Scheme: City Centre Zone (R-AC3) 
Heritage Listing: Heritage Listed (Demolished in 1978); 

West End Conservation Heritage Area 
Existing Landuse(s): ‘Multiple Dwelling’ & ‘Office’ 
Use Class: ‘Multiple Dwelling’ 
Use Permissibility: ‘D’ 
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EXECUTIVE SUMMARY 

The application is presented to the Planning Services Committee (PSC) due to 
the nature of the proposed variations regarding the proposed development. 
 
The applicant is seeking Planning Approval for an additional storey and 
alterations to existing three (3) storey Mixed Use Development (four storeys in 
total) at No. 20 (Lot 1) Norfolk Street, Fremantle. The application is considered 
to comply with the relevant requirements of the City’s Local Planning Scheme 
No. 4 (LPS4) with the exception of building height and Council’s Local 
Planning Policies. 
 
The applicant is pursuing discretionary decisions in relation to ‘Acceptable 
Development’ requirements of the Residential Design Codes (R-Codes) 
pertaining to the following Design Element’s: 
• Building size; 
• Building height; 
• Side and rear boundary setback; 
• On-site parking provision; 
• Visual privacy; and 
• Overshadowing.  

 
It is considered that the number and nature of the discretionary decisions 
sought by the applicant, specifically in relation to building size (plot ratio), 
building height and boundary setbacks, represents over development of the 
site in this instance as they are not considered supportable under their 
relevant discretionary criteria. 
 
For these reasons, the application is recommended for refusal. 
 
BACKGROUND 

The site is zoned ‘City Centre’ under the City’s Local Planning Scheme No. 4 (LPS4) 
with a density coding of R-AC3 and is located within the City Centre Local Planning 
Area 1 (LPA 1) – 1.3 West End sub area 1  as prescribed in Schedule 12 of LPS4. 
The site is located in the street block bound by Marine to the south-west, Essex 
Street to the north-west, Norfolk Lane to the north-east and Norfolk Street to the 
south-east. The site is on the City’s Heritage List (however it was demolished in 
1978) and it is located within the West End Conservation Heritage Area which is a 
prescribed Heritage Area under Clause 7.2 of LPS4. 
 
The subject site is 574m2 and is located on the north-western side of the Norfolk 
Street, Fremantle. The subject site is currently vacant and is relatively flat in terms of 
its topography.  
 
A review of the property file revealed the following relevant information: 

• At its meeting held on 4 October 2006, the PSC refused to grant Planning 
Approval for a four (4) storey building (12 Multiple Dwellings and Retail Shop) at 
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No. 20 (Lot 1) Norfolk Street, Fremantle (refer DA102/06) under the former Town 
Planning Scheme No. 3 for the following reasons: 
“1. The proposed development is contrary to Clause 56 and Clause 77 (g), (h), and (i) 

of Town Planning Scheme No.3. 
2. The height of the proposed development is not sympathetic to the established 

streetscape of Norfolk Street.  
3 The proposed balconies overhanging the Norfolk Street road reserve are not 

sympathetic to the established streetscape of Norfolk Street.” 

• The decision to refuse the above application (DA102/06) was subsequently 
appealed by the applicant at the State Administrative Tribunal (SAT) (refer DR 
394 of 2006). On 15 March 2007, the SAT dismissed the application for review 
and the decision of the PSC to refuse the application was affirmed. Specifically, 
SAT concluded as follows: 

“The Tribunal has determined that the height of the proposed development is 
unacceptable in relation to streetscape. The Tribunal has also determined that the 
projecting balconies are unacceptable in relation to streetscape.” 

• At its meeting held on 15 August 2007, the PSC granted conditional Planning 
Approval for a three storey mixed use development at No. 20 (Lot 1) Norfolk 
Street, Fremantle (refer DA278/07) under the provisions of the current LPS4;  

• On 17 September 2009, the City granted an extension to the term of Planning 
Approval for DA278/07 for an additional two (2) years from the date of 17 
September 2009 (refer ET10/09).  

• It is noted that the Planning Approval for DA278/07 included demolition of the 
existing building on the subject site, and as this demolition occurred before 17 
September 2011, this is considered to constitute ‘substantial commencement’ of 
the development and therefore as the approval has been acted upon, the 
approval remains valid. 

 
DETAIL 
 
On 12 March 2012 the City received an application seeking Planning Approval for an 
additional storey and alterations to existing three (3) storey Mixed Use Development 
(four storeys in total) at No. 20 (Lot 1) Norfolk Street, Fremantle (refer DA0081/12).  
 
Specifically the proposal comprises the following elements: 
Additional storey 
The proposed additional storey to the existing three (3) storey Mixed Use 
Development will bring the development to a total of four (4) storeys. Specifically, the 
additional storey is to comprise of an additional two Multiple Dwellings, increasing 
the previously approved amount of six Multiple Dwellings up to eight. 
 
Alterations 
The application includes a number of minor changes to the development approved 
as part of DA278/07, mainly to the layout of the floor plans for the approved Multiple 
Dwellings located on the first and second floors such as replacing the previously 
approved ‘ponds’ on the first floor with ‘planting beds’ and three of the previously 
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approved ‘voids’ with ‘juliet balconies’. In addition to these changes, the following 
changes are proposed to DA278/07: 
• changes in the location of the proposed lift shaft and stair well;  
• relocation of an external wall section along part of the eastern boundary [being 

No. 22 (Lot 1) Norfolk Street & No. 19 (Lot 8) Essex Street] – 200mm inset of wall 
section on the ground floor up to the underside of first floor slab to accommodate 
the intrusion of adjacent property; 

• relocation of an external wall section along part of northern boundary (being No’s. 
15-17 (Lot 50) Essex Street) – 300mm inset of a wall section on the ground floor 
up to the underside of first floor slab to accommodate intrusion of adjacent 
property and protection of heritage wall. 

 
It is noted however, that the above alterations do not result in any new discretionary 
decisions for Council to consider in this instance. 
 
On 19 July 2012, the City sent an email to the applicant providing them with a copy 
of the initial referral comments from the State Heritage Office, as well as copies of 
the public submissions received (contact details excluded). On 13 August 2012, the 
City sent a further email to the applicant detailing any discretionary decisions sought 
by the applicant to the ‘Acceptable Development’ standards of the Residential 
Design Codes (R-Codes), the City’s LPS4 and Council’s Local Planning Policies. 
Accordingly, the applicant was requested to either amend the development plans so 
as to comply with the relevant development standards, or otherwise provide 
appropriate justification to substantiate any discretionary decision sought. 
 
On 20 August 2012, the City received amended plans for the proposal and 
justification in response to the proposed discretionary decisions outlined in the City’s 
emails dated 19 July 2012 and 13 August 2012. The changes made by the applicant 
as part of the amended development plans related largely to a number of 
inconsistencies between floor and elevation plans that were identified by the City. 
 
The proposed development plans (as amended) are contained as ‘Attachment 1’ of 
this report. 
 
CONSULTATION 

Community 
The application was required to be advertised in accordance with Clause 9.4 of the 
LPS4 and Council’s Local Planning Policy 1.3 - Notification of Planning Proposals 
(LPP 1.3), as the applicant is proposing a number of variations from the ‘Acceptable 
Development’ standards of the Residential Design Codes (R-Codes), LPS4 and 
Council’s Local Planning Policies. A sign on site was erected on the 15 June 2012 
and at the conclusion of the advertising period, being 29 June 2012, the City had 
received six (6) submissions pertaining to the proposal, raising the following relevant 
planning concerns: 
• Building bulk and scale; 
• Boundary setbacks; 
• Overshadowing; 
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• Visual privacy; 
• Impact on adjoining heritage listed properties; and 
• Validity of previous Planning Approval (DA278/07). 

 
In addition to the concerns raised above, the following concerns were raised in the 
submissions; however they are not considered relevant planning considerations: 
• Compliance with other legislation (Building Codes of Australia for fire regulation 

etc); 
• Structural integrity and footing details; and 
• Property devaluation. 
 
Accordingly, the relevant planning concerns outlined above will be discussed in the 
‘Planning Comment’ section of this report. 
 
State Heritage Office (SHO) 
In accordance with Section 11 of the Heritage of Western Australia Act 1990, on 7 
June 2012 the City referred the application to the State Heritage Office (SHO) as the 
proposal may affect a State Registered Heritage Place, being the ‘Port Flour Mill’ on 
Essex Street, Fremantle. 
 
On 5 July 2012, the City received an email from the SHO advising the City that they 
did not have sufficient information on which to base their advice, specifically in 
relation to the potential impact the proposed additional storey may have on the 
foundations of the adjoining ‘Port Flour Mill’. 
 
On 10 August 2012, the City received further comments from the SHO after they had 
received additional information from the applicant as requested in the former’s initial 
correspondence to the City dated 5 July 2012. The SHO advised the City that the 
applicant had “provided an explanation pertaining to the retention of the property’s 
dividing wall. As a result the State Heritage Office is satisfied that there will be 
minimal adverse impact to the registered place as a result of the development.” 
 
In their correspondence to the City dated 10 August 2012, the SHO went on to 
further advise that: 

“The proposed development, in accordance with the plans submitted, is 
supported.”  

 
Heritage  
Whilst the subject site is on the City’s Heritage List, the dwelling was demolished in 
1978 and has only been retained on the City’s Municipal Heritage Inventory (MHI) for 
information purposes only. A Heritage Assessment was not required to be 
undertaken in this instance as a Heritage Assessment was prepared in 2006 for 
DA102/06 (four (4) storey building (12 Multiple Dwellings and Retail Shop)) which 
was ultimately refused by PSC. The Heritage Assessment considered that the 
proposal would have an adverse impact upon the streetscape, and it was 
recommended that the proposal be redesigned without the proposed fourth storey. 
Given the similarities between DA102/06 and the current application in terms of the 
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number of storeys proposed, it was not considered necessary to prepare a Heritage 
Assessment for the current application. 
 
However, if Council were inclined to obtain a Heritage Assessment for this 
application, it is recommended that the application be deferred so that one can be 
prepared. 
 
STATUTORY AND POLICY ASSESSMENT 

The proposal was assessed against the relevant provisions of LPS4, R-Codes and 
Council’s Local Planning Policies. Variations to the prescribed standards sought by 
this application are discussed in the ‘Planning Comment’ section of this report 

 
PLANNING COMMENT 

Building size 

Permitted Proposed Discretion 
• Plot ratio permitted = 

2.00 (1,148m2) 
• Plot ratio proposed = 

2.0988 (1,204.71m2) 
• 0.0988 (56.71m2) 

 
This discretionary decision is not supported for the following reasons: 
• Whilst the proposed fourth storey and the proposed external wall height is 

consistent in principle with the achievable height requirements as will be 
discussed in ‘building height’ below, it is not considered that the bulk and scale of 
the proposed fourth storey addition is sympathetic or compatible with the existing 
built form of the locality; 

• The two proposed Multiple Dwellings contained within the proposed fourth floor 
are significantly greater in area than those Multiple Dwellings contained on the 
lower floors; 

• In this regard, the discretionary decision sought in relation to the additional 
56.71m2 of plot ratio area is considered to represent a considerable amount of 
floor area that could otherwise be reduced so as to comply with the plot ratio 
requirements as well as reduce the proposals overall bulk and scale; 

• It is considered that the need for the proposed boundary walls (which contribute 
to such bulk and scale) for the fourth floor addition could be ameliorated by 
bringing the proposal into compliance with the plot ratio requirements. 

 
Building height 

Permitted Proposed Discretion 
• Three (3) storeys  
• Maximum external wall 

height of 11 metres 

• Four (4) storeys  
• 13.75m 

• One (1) storey 
• 2.75m 

 
Notwithstanding the general height requirements of Clause 1.1 of the City Centre 
Local Planning Area 1 as prescribed within Schedule 12 of LPS4 as indicated in the 
table above, the subject site is contained within Sub Area 1 West End of the City 
Centre Local Planning Area, of which prescribes the following specific height 
requirements for this sub area: 
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“Despite the general height requirements outline in 1.1 above, building height 
shall be limited to a maximum height of three storeys (maximum external wall 
height of 11* metres as measured from ground level with a maximum roof plain 
pitch of 33 degrees). 
Council may consent to an additional storey subject to- 
(d) The upper level being sufficiently setback from the street so as to not be 

visible from the street(s) adjoining the subject site, 
(e) Maximum external wall height of 14* metres, and 
(f) Compliance with clause 1.2 above. 
*Inclusive of roof parapet and spacing between floors.” 

 
In relation to (a) above, it is apparent that the intent of the provision is to limit the 
impact any additional storey (above the three permitted) is to have upon the 
streetscape. The wording of the provision itself however, clearly states that “the 
upper level being sufficiently setback from the street so as to not be visible from the 
street(s) adjoining the subject site.”  

It is noted that the term ‘visible from the street’ is not specifically defined within Sub 
Area 1 West End, however as part of Amendment No. 30 to LPS4 which was 
gazetted on 4 November 2011, the term was defined for use within the Fremantle 
Local Planning Area 2 – 2.3.1 Sub Area 1 of Schedule 12 of LPS4. Specifically, the 
term ‘visible from the street’ as defined as part of Amendment No. 30 to LPS4 is as 
follows: 

“Note: ‘Visible from the street’ will be based on an assumed line of sight 
measured at a perpendicular angle from the streets adjoining the subject land, 
at an assumed point of 1 metre less than that street width and 1.6 metres 
above natural ground level.” 

 
In this regard, this interpretation of the term ‘visible from the street’ has been used as 
the basis for assessing this development’s compliance with (a) above. The proposal 
is considered to satisfy (a) above as the proposed fourth storey addition is setback 
9.20 metres from the street and is therefore not visible from the street. 
 
In relation to (b) above, the proposal has a maximum external wall height of 13.75 
metres, which is less than the 14.00 metres prescribed. It is noted that the proposal 
includes a ‘lift shaft’ and ‘skylight’ located on the south-western side of the building 
which extends up to a height of approximately 14.50 metres for a length of 
approximately 8.20 metres, however these are considered to represent architectural 
features and therefore not subject to the maximum external wall height requirement 
of this assessment. 
 
In relation to the (c) above, Clause 1.2 of Local Planning Area 1 – City Centre as 
contained within Schedule 12 of LPS4 states as follows: 

“In granting consent to the maximum height prescribed, Council shall be 
satisfied in regard to all of the following – 
(e) that the proposal is consistent with the predominant, height patterns of 

adjoining properties and the locality generally, 
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(f) the proposal would not be detrimental to the amenity of adjoining properties 
or the locality, 

(g) the proposal would be consistent, if applicable, with conservation objectives 
for the site and locality generally, and 

(h) any other relevant matter outlined in Council’s local planning policies. 
Council may impose a lesser height in the event that the proposal does not 
satisfy any of the above requirements.” 

 
In considering the provisions of Clause 1.2 above, in relation to (a), the predominant 
height patterns along Norfolk Street are generally single and two storey 
developments, with some exceptions.  
 
The existing building on the south-western adjoining property, being No. 18 Norfolk 
Street is two storeys and approximately 8.50 metres in overall height, of which is 
significantly less than the 13.75 metres proposed. In the context of the locality, 
currently along Norfolk Street there exists a number of buildings of up to three 
storeys in height, such as at No. 3 Norfolk Street; and No’s 7-51/1 Norfolk Street, 
with these sites located on the southern side of Norfolk Street. Importantly, the 
buildings located on the northern side of Norfolk Street, being the same side as the 
subject site, are exclusively one to two storeys in height. This of course does not 
take into account the approved three storey Mixed Use Development approved as 
part of DA278/07 on the subject site. 
 
In relation to (b), whilst the PSC has already approved the three storey Mixed Use 
Development on the subject site, it is considered that any concerns pertaining to 
building bulk would likely be further exacerbated by the proposed fourth storey which 
is to add to the height of the existing 3 storey boundary walls. In this regard, it is 
considered that the cumulative impact resultant from the proposed fourth storey 
would be detrimental to adjoining properties by way of building bulk and scale. 
 
In relation to (c) above, the subject site is currently vacant and whilst it is on the 
Heritage List, the dwelling was demolished in 1978 and has only been retained on 
the City’s MHI for historical information purposes only. In terms of its impact on the 
locality generally, the SHO has advised that they are satisfied that the proposed 
fourth storey addition will not present any detrimental impacts to the adjoining State 
Registered Heritage Place, being the ‘Port Flour Mill’. 
 
Discussion pertaining to compliance with (d) above is provided later in this report as 
part of the DGF14 – Fremantle West End Conservation Area Policy. 
 
Side and rear boundary setback 

Boundary Required Proposed Discretion 
• South-western 

(side) 
• 3.50m • 0.00m (nil) • 3.50m 

• North-eastern 
(side) 

• 3.50m • 0.00m (nil) • 3.50m 

• North-western 
(rear) 

• 3.50m • 0.00m (nil) • 3.50m 
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These discretionary decisions are not supported for the following reasons: 
• Although it is considered that the discretions being sought meet some of the 

relevant performance criteria relating to access to daylight and privacy, it is not 
considered however that the proposal effectively moderates the visual impact of 
building bulk on neighbouring properties, as the additional fourth storey with nil 
side and rear boundary setbacks represents an excessive cumulative impact 
upon adjoining properties by way of building bulk. 

 
On-site parking provision 

Required Proposed Discretion 
• 14 on-site parking bays • 12 on-site parking 

bays 
• 2 on-site parking bays 

• 2.66 (3) bicycle 
spaces/racks 

• 0 bicycle 
spaces/racks 

• 3 bicycle spaces/racks 

 
The discretionary decision pertaining to the on-site car parking bays is supported for 
the following reasons:  
• It is considered that there is adequate car parking provided on-site in relation to 

the type, number and size of the dwellings; 
• It is considered that there is sufficient on-street parking provided within Norfolk 

Street and the immediate locality; 
• The subject site is in close proximity to the City Centre and therefore public 

transport is readily available, including Central Area Transit (CAT) services; 
• The shortfall in on-site car parking may be considered negligible, however it is 

considered that this discretionary decision should only be supported by Council 
on the condition that the applicant provide the necessary 3 on-site bicycle 
spaces/racks. 

 
Visual privacy 
The ‘Acceptable Development’ standards of Clause 7.4.1 of the R-Codes apply only 
to adjoining properties when those properties are coded up to R60. The explanatory 
guidelines of the R-Codes state that the reason for this is that: 

“The acceptable development provisions for this design element provide for the 
setback of major openings in the cone of vision or permanent screening as the 
alternative measure to protect the privacy of adjoining property when the 
adjoining property is codes up to R60. Within the higher density codes greater 
than R80 and within R-AC codes, privacy screening distances are not specified 
within an acceptable development provision, as it is unrealistic to expect that a 
development can achieve lower density privacy separation distances.” 

 
In this regard, the subject site and adjoining properties do not have a specified 
density code under the provisions of LPS4. In this instance, both LPS4 and the R-
Codes state that when no density code is specified, development on such sites is to 
be undertaken in accordance with the density code of R-AC3. In light of the above, 
whilst there is no specific ‘Acceptable Development’ standards for visual privacy in 
this instance, it is considered appropriate that the application still be assessed 
against the applicable ‘Performance Criteria’ of Clause 7.4.2. 
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Specifically, the area that may present visual privacy concerns pertains exclusively 
to the ‘master bed’ and ‘bed 2’ as contained within the north-eastern most Multiple 
Dwelling as contained within the proposed fourth floor. It is noted that the ‘terrace’ 
which is located between the two aforementioned rooms has screening up to 1.70 
metres and would be compliant with the ‘Acceptable Development’ standards. 
 
This discretion is supported for the following reasons:  
• The only residential dwellings adjoining the subject site are contained within the 

north-western adjoining property, being No. 15-17 (Lot 50) Essex Street, 
Fremantle.  

• The proposal includes a number of measures to minimise the impact of 
overlooking of adjoining dwellings such as the ‘brise soleil precast panels’ which 
are to be located on the external face of the development in front of major 
openings to habitable rooms as well as balconies. Based on the detail of the 
‘brise soleil precast panels’ depicted on the development plans, it is considered 
that this particular measure is consistent with the definition afforded the term 
‘screening’ as prescribed by the R-Codes, which is as follows: 

“Permanently fixed external perforated panels or trellises composed of solid or 
obscured translucent panels.” 

• Therefore, it is considered that the proposed screening devices minimise direct 
overlooking of active habitable spaces and outdoor living areas of other 
dwellings. 

 
Overshadowing 
Similar to the ‘visual privacy’ provisions discussed above, the ‘Acceptable 
Development’ standards of Clause 7.4.2 of the R-Codes apply only to adjoining 
properties when those properties are coded up to R60. The explanatory guidelines of 
the R-Codes state that the reason for this is that: 

“Specific acceptable development requirements for solar access has been 
provided for application in transition zones, i.e. when the adjoining property is 
coded up to R60. In higher codings, it is anticipated that some overshadowing 
will occur however, the building design can ensure that solar access on 
adjoining sites and within the development are not adversely affected.” 

 
In light of the above, whilst there is no specific ‘Acceptable Development’ standards 
for overshadowing in this instance, it is considered appropriate that the application 
still be assessed against the applicable ‘Performance Criteria’ of Clause 7.4.2. 
 
This discretion is supported for the following reasons:  
• The only property directly affected by any form of overshadowing is the south-

western adjoining property, being No. 18 (Lot 1) Norfolk Street, Fremantle, of 
which is not currently used for residential purposes and therefore no outdoor 
living area or major openings to habitable rooms of that building can be 
overshadowed; and 

• The building at No. 18 (Lot 1) Norfolk Street, Fremantle does not have any solar 
collectors. 
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In this regard, the proposal would be considered to comply with the ‘Performance 
Criteria’ in this instance. 
 
DGF14 – Fremantle West End Conservation Area Policy 

Required Proposed Discretion 
• Scale not exceeding two 

(2) storeys 
• Four (4) storeys in 

total 
• Two (2) storeys 

 
This discretion is not supported for the following reasons:  
• As discussed earlier in the ‘Background’ section of this report, the City’s decision 

to refuse an application for a four storey development at the subject site (refer 
DA102/06) was subsequently appealed by the applicant at the State 
Administrative Tribunal (SAT) (refer DR 394 of 2006). On 15 March 2007, the 
SAT dismissed the application for review and the decision of the PSC to refuse 
the application was affirmed. Specifically, SAT concluded as follows: 
“71 The Tribunal has determined that the height of the proposed development is 

unacceptable in relation to streetscape..” 
• SAT has previously considered the height of the proposal (being 12.50 metres 

overall) to be unacceptable in terms of the existing 
•  
•  streetscape. In this regard, given there has been minimal change in terms of 

development within the streetscape since SAT’s decision, the proposed height of 
13.75 metres should not considered to now be acceptable to the streetscape. 
 

CONCLUSION 

The proposed additional storey and alterations to existing three (3) storey Mixed Use 
Development (four storeys in total) at No. 20 (Lot 1) Norfolk Street, Fremantle has 
been assessed against and is considered to meet the ‘Performance Criteria’ 
provisions of the R-Codes specifically relating to: On-site parking provision, Visual 
privacy, and Solar access for adjoining sites. 
 
However, it is considered that the number and nature of the discretionary decisions 
sought by the applicant, specifically in relation to building size (plot ratio), building 
height and boundary setbacks, represents over development of the site in this 
instance as they are not considered supportable under their relevant discretionary 
criteria. 
 
Accordingly, the application is recommended for refusal. 
 
OFFICER'S RECOMMENDATION 

MOVED: Cr A Sullivan 
 
That the application be REFUSED under the Metropolitan Regional Scheme and 
Local Planning Scheme No. 4 for the additional storey and alterations to existing 
three (3) storey Mixed Use Development (four storeys in total) at No. 20 (Lot 1) 
Norfolk Street, Fremantle, as detailed on plans dated 20 August 2012, for the 
following reasons: 
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3. The proposal is inconsistent with the requirements of the Residential Design 

Codes in respect to Clauses 7.1.1 – Building size; and 7.1.4 – Side and rear 
boundary setback. 

 
4. The proposal is inconsistent with the height requirements prescribed by the City 

Centre Local Planning Area 1 – 1.3 Sub Area 1 West End as contained within 
Schedule 12 of the City’s Local Planning Scheme No. 4. 

 
5. The intensity and nature of the proposed development is incompatible with the 

existing and future character of the area as envisaged by Council. 
 
 
Cr R Pemberton MOVED to defer the item to the next appropriate Planning 
Services Committee Meeting to allow the applicant the opportunity to address 
the issues of bulk and scale and to enable consideration of the amended 
proposal by the Design Advisory Committee. 
 
 
CARRIED: 5/0 
 
For Against  
Cr Rachel Pemberton 
Cr Josh Wilson 
Cr Ingrid Waltham 
Cr Bill Massie 
Cr Andrew Sullivan 

 

 
 
 
  



  Agenda Attachments - Planning Services Committee 
16 January 2013 

 

 Page 22 

PSC1301-2 BROMLEY ROAD NO. 52 (LOT 1), HILTON – PRIMARY STREET 
AND SIDE BOUNDARY FENCING ADDITIONS TO EXISTING 
GROUPED DWELLING – (AD DA0477/12) 

ATTACHMENT 1: Development Plans 
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ATTACHMENT 2: Additional information from applicant (dated 28 November 
2012) 
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PSC1301-3 SOLOMON STREET, NO. 10 (LOT 35), FREMANTLE - 
RETROSPECTIVE HEIGHT INCREASE TO EXISTING GROUPED 
DWELLINGS - (KS DA0520/12 

ATTACHMENT 1 – DEVELOPMENT PLANS  
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ATTACHMENT 2 – SITE PHOTOS 
 

 
Photo taken from upper level one of 11A Swanbourne Street, Fremantle looking 
north west. 
 

 
Photo taken from upper level one of 11A Swanbourne Street, Fremantle looking 
north west. 
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Photo taken from upper level two of 11A Swanbourne Street, Fremantle looking 
north west. 

 
Photo taken from ground level of No. 11 Swanbourne Street, Fremantle looking north 
west. 
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Photo taken from ground level of No. 11 Swanbourne Street, Fremantle looking 
west. 
 

 
Photo taken from upper level of No. 11 Swanbourne Street, Fremantle looking north 
west. 
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Photo taken from upper level of No. 11 Swanbourne Street, Fremantle looking north 
west. 
 

 
Photo taken from No. 9A Swanbourne Street, Fremantle looking west. 
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Photo taken from No. 9A Swanbourne Street, Fremantle looking west. 
 

 
Photo taken from No. 9 Swanbourne Street, Fremantle looking west.  
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Photo taken from outdoor living area of No. 9 Swanbourne Street, Fremantle looking 
west. 
 

 
Photo taken from outdoor living area of No. 9 Swanbourne Street, Fremantle looking 
west. 
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Photo taken from ground level of No. 7 Swanbourne Street, Fremantle looking south 
west. 
 

 
Photos taken from ground level of No. 7 Swanbourne Street, Fremantle looking west. 
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Photo taken from upper level of No. 7 Swanbourne Street, Fremantle looking south 
west. 
 
 

 
Photo taken from upper level of No. 7 Swanbourne Street, Fremantle looking south 
west. 
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Photo taken from upper level of No. 7 Swanbourne Street, Fremantle looking west.  
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PSC1301-4 LIME STREET, NO. 14 (LOT 217) NORTH FREMANTLE - THREE 
STOREY MIXED USE DEVELOPMENT - (AA/KS DA474/12) 

ATTACHMENT 1 – Development Plans
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ATTACHMENT 2 – Town Planners Report (Extract)
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ATTACHMENT 3 – Previously Approved Development (DA0624/12) 
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ATTACHMENT 4 – Additional Shadow Diagrams 
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PSC1301-5 JEAN STREET NO. 76A (LOT 2), BEACONSFIELD – TWO 
STOREY SINGLE HOUSE (JS DA0501/12) 

ATTACHMENT 1 
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ATTACHMENT 2 

 
 
 Photograph 1: Area of southern adjoining property affected by the boundary wall 
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       Photograph 2: Entertaining area at front of southern adjoining property 
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PSC1301-6 WINTERFOLD ROAD NO. 14 (LOT 1539) HILTON- 
RETROSPECTIVE FRONT FENCE MODIFICATIONS: APPEAL 
AGAINST DIRECTION NOTICE (JS/NMG DA 0007/13) 

 
ATTACHMENT 1 
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ATTACHMENT 2 
 

 
14 Winterfold Road prior to February 2012 
 
 
 

 
14 Winterfold Road February 2012 
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14 Winterfold Road June 2012 
 
 

 
12 Winterfold Road 
 
 

 
16 Winterfold Road 
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18 Winterfold Road 

 
10 Winterfold Road 

 
Southern side of Winterfold Road directly opposite 14 Winterfold Road (the subject 
site) 
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PSC1301-7 SCHEDULE OF APPLICATIONS DETERMINED UNDER 
DELEGATED AUTHORITY 

ATTACHMENT 1 
 

1. SCOTT STREET, NO. 4 (LOT 35), SOUTH FREMANTLE – ENCLOSURE 
OF REAR BALCONY OF EXISTING SINGLE HOUSE – (AA DA0513/12) 

 
2. STEVENS STREET NO. 13A (LOT 4), FREMANTLE - STORE, CAR 

PARKING AREA AND PARAPET WALLTO EXISTING SINGLE HOUSE - 
(SB DA0456/12) 

 
3. WOOD STREET, NO. 38 (LOT 3), WHITE GUM VALLEY – PRIMARY 

STREET FENCE ADDITION TO EXISTING SINGLE HOUSE – (AA 
DA0519/12) 

 
4. CARRINGTON STREET, NO. 222 (LOT 61), HILTON – PROPOSED THREE 

LOT SURVEY-STRATA SUBDIVISION – (AA WAPC919-12) 
 

5. THE CUTTING NO. 40 (LOT 212), NORTH FREMANTLE - TWO STOREY 
SINGLE HOUSE WITH UNDERCROFT (CELLAR) (SB DA0439/12) 

 
6. BOLTON PLACE, NO. 12 (LOT 709), FREMANTLE – PATIO ADDITION TO 

EXISTING SINGLE HOUSE – (JS DA0552/12) 
 

7. WRAY AVENUE, NO. 1 (LOT 8), FREMANTLE – MULTIPLE DWELLING 
ADDITION TO EXISTING MIXED USE DEVELOPMENT – (JS DA0425/12) 

 
8. WRAY AVENUE NO. 14 (LOT 3), FREMANTLE – VARIATION TO 

PREVIOUS PLANNING APPROVAL DA0123/10 (THREE STOREY MIXED 
USE ADDITION TO EXISTING SINGLE HOUSE) – (KS VA0031/12) 

 
9. COOKE STREET NO. 16 (LOT 889), HILTON – VARIATION TO PREVIOUS 

PLANNING APPROVAL FOR DA0090/12 (OUTBUILDING (WITH 
UNDERCROFT) ADDITIONS TO EXISTING SINGLE HOUSE) – (AD 
VA0042/12) 

 
10. ADELAIDE STREET, NO.23 (1-2) (LOT 1), FREMANTLE – CHANGE OF 

USE FROM OFFICE TO RESTAURANT – (AA DA0491/12) 
 

11. BLINCO STREET NO. 7 (LOT 1040), FREMANTLE – FOUR (4) LOT 
SURVEY STRATA SUBDIVISION – (KS WAPC827-12) 

 
12. SMITH STREET NO. 32 (LOT 182), BEACONSFIELD – DEMOLITION OF 

EXISTING OUTBUILDING AND CONSTRUCTION OF REPLACEMENT 
TWO STOREY SINGLE HOUSE – (AD DA0276/12) 

 
13. SOUTH STREET, NO. 83 (LOT 18), BEACONSFIELD – EXTERNAL 

WORKS TO FACADE (REMOVAL OF RENDER) OF HERITAGE BUILDING 
– (JS DA0530/12) 
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14. STAPLES STREET, NO. 16 (LOT 6), NORTH FREMANTLE – ADDITIONS 
AND ALTERATIONS TO EXISTING SINGLE HOUSE – (JS DA0469/12) 

 
15. STEVENS STREET, NO. 79 (LOT 9), FREMANTLE – ADDITIONS AND 

ALTERATIONS TO EXISTING SINGLE HOUSE – (JS DA0494/12) 
 

16. CADD STREET, NO. 16A (LOT 520), BEACONSFIELD – SINGLE STOREY 
SINGLE HOUSE – (JS DA0484/12) 

 
17. HOLLAND STREET, NO. 92 (LOT 1400), FREMANTLE – TWO (2) LOT 

SURVEY STRATA SUBDIVISION – (AA WAPC1057-12) 
 

18. KEADY WAY NO 1 (LOT 18), BEACONSFIELD – PATIO ADDITIONS TO 
EXISTING SINGLE HOUSE– (CJ DA0518/12) 

 
19. SOUTH STREET, NO 349 (LOT 1562), HILTON – PRIMARY STREET 

FENCE ADDITION – (CJ DA0560/12) 
 

20. BLINCO STREET NO.1/3 (LOT 2), FREMANTLE – EXTENSION TO TERM 
OF PLANNING APPROVAL FOR DA0473/10 (TWO STOREY GROUPED 
DWELLING) (CJ ET16/12) 

 
21. LYNN STREET, NO 1 (LOT 1), HILTON – EXTENSION TO TERM OF 

PLANNING APPROVAL FOR DA0405/10 – (ADDITIONS AND 
ALTERATIONS TO EXISTING SINGLE HOUSE) – (CJ ET17/12)  

 
22. HINES ROAD, NO. 27 (LOT 13), HILTON – TWO (2) LOT SURVEY STRATA 

SUBDIVISION (CJ WAPC946-12) 
 

23. PAGET STREET, NO 45-47(LOT 50), HILTON – DEMOLITION OF SINGLE 
HOUSE – (CJ PW0008/12) 

 
24. HIGH STREET, NO. 4/177 (LOT 4), FREMANTLE – CHANGE OF USE TO 

SMALL BAR, INTERNAL FIT OUT AND SIGNAGE – (JS DA0496/12) 
 

25. HAMPTON ROAD, NO. 8 (LOT 2), FREMANTLE – FRONT GATE 
ADDITION TO EXISTING SINGLE HOUSE – (AD/KW DA0584/12) 

 
26. QUEEN VICTORIA STREET, NO. 77-79 (LOT 502), FREMANTLE – 

PARTIAL CHANGE OF USE TO INDUSTRY (SERVICE), INTERNAL FIT 
OUT AND SIGNAGE – (JS DA0557/12) 

 
27. BRADBURY WAY NO. 13 (LOT 55), SAMSON – ALTERATIONS TO 

EXISTING SINGLE HOUSE – (AD DA0597/12) 
 

28. PAMMENT STREET, NO. 9A (LOT 2), NORTH FREMANTLE – CARPORT 
ADDITION TO EXISTING GROUPED DWELLING – (AA DA0556/12) 
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29. AMHERST STREET, NO 7D (LOT 1), FREMANTLE – MODIFICATION TO 
EXISTING PRIMARY AND SECONDARY STREET FENCE – (CJ 
DA0465/12) 

 
30. LETCHFORD ST, NO 2 (LOT 219), SAMSON – PARTIAL CHANGE OF USE 

FROM RESIDENTIAL TO EDUCATION ESTABLISHMENT– (CJ 
DA0517/12) 

 
31. STEVENS STREET NO. 167A (LOT 2), WHITE GUM VALLEY – TWO 

STOREY SINGLE HOUSE (KS DA0497/12) 
 

32. HAMPTON ROAD NO. 166 (LOT 1) – ADDITIONS AND ALTERATIONS TO 
EXISTING GROUPED DWELLING – (KS DA0605/11) 

 
33. WATKINS STREET NO. 134 (LOT 1), WHITE GUM VALLEY – SINGLE 

STOREY SINGLE HOUSE – (KS DA0563/12) 
 

34. JACKSON STREET NO. 13 (LOT 11), NORTH FREMANTLE – TWO 
STOREY MIXED USE (SINGLE DWELLING AND OFFICE) DEVELOPMENT 
– (KS DA0467/12) 

 
35. SOUTH TERRACE NO. 47 (LOT 241), FREMANTLE – EXTERNAL 

TREATMENT (PROPOSED ART WORK) ADDITION TO EXISTING 
HERITAGE BUILDING – (AD DA0521/12) 

 
36. MINILYA AVENUE, NO. 11 (LOT 1), WHITE GUM VALLEY – NEW 

OUTBUILDING ADDITION TO EXISTING SINGLE HOUSE – (AA 
DA0580/12) 

 
37. HINES ROAD, NO. 41 (LOT 2), HILTON – TWO (2) LOT SURVEY STRATA 

SUBDIVISION – (KS WAPC1074-12) 
 

38. CHESTER STREET, NO. 44 (LOT 1), SOUTH FREMANTLE – TWO 
STOREY ADDITIONS AND ALTERATIONS TO EXISTING GROUPED 
DWELLING – (KS DA0542/12) 

 
39. HENRY STREET NO. 42-46 (LOT 90), FREMANTLE – INTERNAL 

ALTERATIONS TO HERITAGE BUILDING – (KS DA0503/12) 
 

40. SOUTH STREET, NO. 394 (LOT 13), O’CONNOR – REPLACEMENT 
SIGNAGE TO EXISTING RESTAURANT – (KS DA0570/12) 

 
41. STACK STREET, NO. 1 (LOT 51), FREMANTLE – PATIO, SHADE 

STRUCTURE AND OUTBUILDING ADDITIONS TO EXISTING SINGLE 
HOUSE – (KS DA0549/12) 

 
42. FORREST ROAD, NO. 94A (LOT 2), FREMANTLE – RETROSPECTIVE 

ALTERATIONS AND NEW ALTERATIONS AND ADDITIONS TO EXISTING 
GROUPED DWELLING – (AA DA0583/12) 
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43. TUCKFIELD STREET, NO. 67 (LOT 123), FREMANTLE – INTERNAL 
ALTERATIONS TO EXISTING TWO STOREY SINGLE HOUSE – (AA 
DA0573/12) 

 
44. AMELING RISE, NO. 12 (LOT 4) FREMANTLE - ALTERATIONS TO AN 

APPROVED TWO STOREY SINGLE HOUSE WITH UNDERCROFT 
GARAGE - (AA DA0556/12) 
 

45. STIRLING HIGHWAY NO. 72 (LOT 3), NORTH FREMANTLE – 
DEMOLITION OF OUTBUILDING (SHED & TOILET), FENCING 
ALTERATIONS AND TEMPORARY FENCING ADDITION – (JS DA0527/12) 

 
46. HAMPTON ROAD, NO. 176 (LOT 1), BEACONSFIELD – DEMOLITION OF 

OUTBUILDINGS AND FENCING ADDITION AND ALTERATIONS – (JS 
DA0516/12) 

 
47. FORREST STREET, NO. 21/148 (LOT 15), FREMANTLE – PATIO 

ADDITION TO EXISTING GROUPED DWELLING – (JS DA0525/12) 
 

48. STOCKDALE ROAD, NO. 2 (LOT 89), O’CONNOR – PYLON SIGN 
ADDITION TO EXISTING SHOWROOM DEVELOPMENT – (KS DA0554/12) 

 
49. BURT STREET NO. 44 (LOT 37), FREMANTLE – VARIATION TO 

PREVIOUS PLANNING APPROVAL DA0061/12 (TWO STOREY 
ADDITIONS AND ALTERATIONS TO EXISTING SINGLE HOUSE) – (KS 
VA0048/12) 

 
50. LEFROY ROAD NO.14 (LOT 5), SOUTH FREMANTLE –– TWO STOREY 

SINGLE HOUSE & OUTBUILDING (AA DA0412/12) 
 

51. BICK LANE NO. 8 (LOT 1), NORTH FREMANTLE – CHANGE OF USE 
FROM OFFICE TO MULTIPLE DWELLING AND HOME BUSINESS AND 
ALTERATIONS TO EXISTING BUILDING – (AD DA0407/12)  

 
52. HARBOUR ROAD NO. 4 (LOT 47), SOUTH FREMANTLE – TWO STOREY 

ADDITIONS AND ALTERATIONS TO EXISTING SINGLE HOUSE – (AD 
DA0577/12)    

 
53. QUEEN VICTORIA STREET, NO. 214-216 (LOT 55), NORTH FREMANTLE 

– CHANGE OF USE FROM SHOP TO HEALTH STUDIO - (AA DA0532/12) 
 

54. SOUTH STREET, NO. 352A (LOT 32), O’CONNOR – ADDITIONS TO 
EXISTING INDUSTRIAL BUILDING - (AA DA0511/12) 

 
55. HICKORY STREET, NO. 16 (LOT 38), SOUTH FREMANTLE – 

DEMOLITION OF A SINGLE STOREY SINGLE HOUSE AND 
OUTBUILDING – (AA DA0544/12) 

 
56. SHEPHERD STREET NO. 83 (LOT 65), BEACONSFIELD – TWO (2) LOT 

SURVEY STRATA SUBDIVISION – (JL WAPC1082-12) 
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57. JOSLIN STREET NO. 18 (LOT 1133), HILTON – TWO (2) LOT SURVEY 

STRATA SUBDIVISION – (JL  WAPC1062-12) 
 

58. THOMPSON ROAD, NO. 1/86 (LOT 210), NORTH FREMANTLE – TWO 
STOREY SINGLE HOUSE – (AA DA0572/12) 

 
59. NICHOLAS CRESCENT NO. 13 (LOT 1277), HILTON – PRIMARY STREET 

FENCING ADDITION TO EXISTING SINGLE HOUSE – (AD DA0599/12) 
 

60. MARSHALL WAY NO. 74 (LOT 269), SAMSON – PATIO ADDITION TO 
EXISTING SINGLE HOUSE – (AD DA0614/12)  

 
61. HOPE STREET NO. 105 (LOT 1), WHITE GUM VALLEY – SHADE 

STRUCTURE (PERGOLA) ADDITION TO EXISTING SINGLE HOUSE– (AD 
DA0610/12) 

 
62. QUARRY STREET, NO. 3 (LOT 3), FREMANTLE – ROOF WINDOW 

(SKYLIGHT) ADDITIONS TO EXISTING SINGLE HOUSE – (JS DA0538/12) 
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PSC1301-8 SCHEME AMENDMENT NO. 57 AND ASSOCIATED DEED - 19-21 
AND 23-25 BURT STREET, FREMANTLE   

ATTACHMENT 1 - PSC1212-194 Scheme Amendment No. 57 and associated 
Deed of Covenant - 19-21 and 23-25 Burt Street 
 
DataWorks Reference: 218/063 
Disclosure of Interest: Nil 
Meeting Date: 5 December 2012 
Responsible Officer:  Manager Planning Projects and Policy 
Actioning Officer: Manager Planning Projects and Policy 
Decision Making Level: Council 
Previous Item Number/s: PSC1211-170 (7 November 2012) 
Attachments: 1. DoH Scheme Amendment  

2. Draft Deed of Covenant 
3. Previous item PSC1211-170 
 

 

 
 
 

EXECUTIVE SUMMARY 

The purpose of this report is to recommend that Council resolves to initiate an 
amendment to Local Planning Scheme No. 4 to change the density coding of 
Residential zoned land at No’s.19-21 (Lot 1873) and 23-25 (Lot 1907) Burt 
Street, Fremantle, from R60 to R160. The land is owned by the Department of 
Housing, and the Department has proposed that it should enter into a Deed of 
Covenant with the City of Fremantle to secure specific outcomes from a 
redevelopment of the site at the proposed higher density. This report also 
presents a draft Deed of Covenant for Council’s consideration and approval 
for advertising and subsequent execution. 
 
This matter was the subject of a previous report to Council on 24 October 
2012, and subsequently to the Planning Services Committee on 7 November 
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2012. At the latter meeting the Committee, acting under delegated authority 
from Council, resolved to support in principle the preparation of an 
amendment to Local Planning Scheme No. 4 (LPS4) to increase the density 
coding of the site to R160, subject to the City and the Department of Housing 
concurrently entering into a Deed of Covenant to require certain outcomes to 
be delivered should redevelopment of the site occur at a density higher than 
the current R60 density coding under LPS4. These outcomes include: 

• Guaranteed minimum percentages of total dwelling yield to be 
affordable and adaptable housing; 

• Building height and vehicular access controls; 
• High standard of sustainable building design; 
• Percent for public art; 
• High quality landscaping treatment of the site and adjoining land in the 

public realm; 
• Commitment to engagement with the City’s Design Advisory Committee 

and the local community in developing the design of a future 
redevelopment, prior to lodgement of a development application.    

 
The proposed Scheme amendment and draft Deed of Covenant are considered 
by officers to satisfy the requirements of Council’s previous resolution and 
therefore Council is recommended to resolve to initiate Scheme Amendment 
No. 57 for advertising and approval of the draft Deed for the purpose of 
advertising concurrent to the amendment. 
 
BACKGROUND 

In September 2012, the City was requested by the Department of Housing (DoH or 
the Department), owner of 19-21 (Lot 1873) and 23-25 (Lot 1907) Burt Street, 
Fremantle, to consider whether, in principle, it would be likely to support an 
amendment to Local Planning Scheme No.4 to allow an increase in the residential 
density from R60 to R160, subject to specific development provisions and a Deed of 
Covenant between the City of Fremantle and the DoH to secure specific outcomes 
from the redevelopment of the subject sites. On 7 November 2012 the Planning 
Services Committee, acting under delegated authority from Council, resolved ‘in 
principle’ support to such an amendment and deed, with the resolution of this 
meeting as follows (for the full report please refer to Attachment 3): 
 
That the Department of Housing be advised that Council would support in principle 
the following process to facilitate a redevelopment of 19-21 and 23-25 Burt Street, 
Fremantle at a residential density of up to R160:  
 

1. A Deed of Agreement/Development Deed should be executed between the 
Department of Housing and the City of Fremantle, to include obligations upon 
the Department and any successors in title to deliver the following outcomes 
as part of any new development on the subject land at a residential density 
higher than R60:  

 
i) Between 10% and 15% of the total dwelling yield shall be public housing; and  
ii) A further minimum 30% of the total dwelling yield shall be other forms of 

affordable housing as defined below:  
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‘Affordable housing’ refers to dwellings which households on low-to-moderate 
incomes can afford, while meeting other essential living costs. It includes 
public housing, not-for-profit housing, other subsidised housing under the 
National Rental Affordability Scheme together with private rental and home 
ownership options for those immediately outside the subsidised social 
housing system.  
 

iii) Primary vehicle access to the development shall be from Vale Street;  
iv) Building height is to be contained within a maximum Australian Height Datum 

height plane as set out in Attachment 2 of this report;  
v) The development shall be designed and constructed in such a manner so as to 

achieve a rating of not less than 5 Star Green Star using the relevant Green 
Building Council of Australia Green Star rating tool, or equivalent; 

vi) Pre-consultation with the City of Fremantle’s Design Advisory Committee and 
a consultation process with the local community are required to be undertaken 
prior to lodgement of a development application. 

vii) A high standard of landscape amenity that includes and is integrated with the 
surrounding public areas, including a commitment to plan in liaison with the 
City and the community the landscape and urban design; and to joint fund the 
implementation of public realm improvements. The public realm 
improvements are to include but are not limited to: opportunities to retain 
existing trees and provide significant new planting; retention and/or 
interpretation of any features of cultural heritage or landscape significance; 
improved and increased public parking to accommodate visitors to the new 
development and the existing high demand for parking in the area; and, visual 
and physical connectivity through the site. 

viii)A base target dwelling yield across the site of 180 dwellings, but with an 
express aim of utilising the opportunity to increase that yield up to the 
maximum permissible under the density coding of R160 and the plot ratio of 
2.0 specified in Table 4 of the Residential Design Codes 2010 (approximately 
220 – 250 dwellings), provided that: (a) at least 45% of the first 180 dwellings 
consists of a mix of public and ‘affordable housing’; and (b) all of the other 
dwellings in excess of the base target yield provide to the commercial 
marketplace or as ‘affordable housing’ a diverse range of specialised 
accommodation types such as housing that is adaptable to accommodate 
people with disabilities; studio or single bedroom housing; aged or dependent 
person accommodation; artist studio houses; and/or, housing for students and 
key workers. 

 
ix) The development will incorporate a public art component equal in value to 1% 

of the estimated total cost of the development, to be provided within the 
locality or area of the subject site, in accordance with the objectives and 
requirements of the Western Australian State Government Percent for Art 
Scheme and in consultation with the City. 

x) A minimum 25% of the total dwelling yield shall be designed in a manner that 
makes it readily adaptable to accommodate people with disabilities.  
 

2. Concurrent with completion of the Deed referred to in (1) above, City officers 
shall prepare an amendment to Local Planning Scheme No. 4 to allow an 
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increase in the residential density of 19-21 and 23-25 Burt Street to R160 
subject to specific development provisions, to be presented to Council for 
formal initiation.  
 

3. When the Deed of Agreement/Development Deed document referred to in (1) 
above has been prepared, it is to be reported back to Council for further 
consideration prior to being executed. 

 
The Department of Housing and its legal advisors, in consultation with City officers 
and its legal advisors, have subsequently drafted a Scheme Amendment report 
(please see Attachment 1) and a draft Deed of Covenant (Attachment 2) based on 
the requirements set out in the above resolution. The draft Deed is under finalisation 
and will be circulated under a separate cover with this item. 
 
Site Description and Planning History  
 

 
Aerial: 19 – 21 and 23 - 25 Burt Street, Fremantle (February 2012) 
 
No.’s 19-21(Lot 1907) and 23-25 (Lot 1873) Burt Street, Fremantle, are located 
approximately 1km north east of the Fremantle City centre and is wholly bound by 
Burt, East, Vale and Skinner Streets, with a combined total land area of 13,742m2. 
The subject sites are adjoined by John Curtin College of the Arts to the south, the 
Fremantle Arts Centre to the south-west, the Local Government Authority boundary 
with the Town of East Fremantle to the east, and medium density residential 
development to the north and east. The two sites slope significantly from east to 
west.  
 
Recorded planning history over the subject sites shows planning approval was 
granted in 1972 to the State Housing Commission for seven multiple dwelling 
buildings, and further approval for a community centre granted in 1976. In 2011, 
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through referral with the City, the Western Australia Planning Commission (WAPC) 
approved for public works the demolition of six multiple dwelling buildings and 
community centre, with the sites having subsequently been cleared of these 
structures. 
 
For the full background and planning history of the subject sites, please see the 
previous Council report of 7 November 2012 at Attachment 3. 
 
STATUTORY AND POLICY ASSESSMENT 

The subject lots are located within Schedule 12: Local Planning Area 2 (LPA2) – 
Fremantle and are currently zoned ‘Residential’ under Local Planning Scheme No. 4 
(LPS4) with a residential density coding of R60. Under LPA2, the height provisions 
for residential development are as per the requirements of the Residential Design 
Codes (R Codes). Under the R Codes, for multiple dwellings with a density of R60, a 
maximum external wall height of 9 metres is allowed, with a maximum roof height of 
12 metres (top of pitched roof). Additionally, under the current density of R60, at 
Table 4 of the R Codes a maximum plot ratio of 0.7 for multiple dwellings is allowed 
with 45% of the site as open space. 
 
The lots are not on the City’s heritage list; however they are located within an area of 
high heritage significance due to their proximity to the State Registered Fremantle 
Arts Centre. 
 
CONSULTATION 
 
Should Council resolve to initiate this amendment to the Scheme, it will be referred 
to the Environmental Protection Authority (EPA) for assessment, prior to the 
commencement of advertising. Assuming the EPA does not require an 
environmental assessment, the amendment will be publicly advertised for not less 
than 42 days in accordance with the Planning and Development Act 2005, the Town 
Planning Regulations 1967 and the City’s Local Planning Policy 1.3 - Public 
Notification of Planning Approvals. 
 
Additionally, the draft Deed will be advertised concurrently with the amendment for 
public comment upon Council’s approval. 
 
PLANNING COMMENT 

The driver for this Scheme amendment is the Department of Housing’s proposal to 
redevelop the site through a joint venture project with a private sector developer 
partner, to deliver a more intensive development of the site that will provide a 
broader range of social, affordable and open market housing. The capacity for the 
City’s Local Planning Scheme No. 4 to permit a development to occur at a residential 
density significantly higher than the current R60 density coding is considered by the 
Department of Housing to be essential to enable the Department to attract a suitable 
joint venture partner and achieve a financially viable redevelopment. 
The DoH, as the landowner, has subsequently drafted a Scheme Amendment report. 
Both the Amendment report and the previous ‘in principle’ Council report of 7 
November 2012 (please see Attachment 3) provide detailed planning justification for 
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the proposed re-coding of the subject sites. The detailed wording of the draft 
Scheme Amendment report is subject to finalisation and will be circulated under a 
separate cover with this item. 
 
The amendment proposes to increase the current residential density code of the 
Residential zoned subject sites from R60 to R160. It is considered that a density of 
up to R160 is necessary to enable redevelopment to achieve a yield that would 
render the project financially viable and enable the achievement of affordable and 
diverse housing outcomes. 
 
As outlined in the Background section of this report, the subject sites are well located 
for high density residential development and present an opportunity for infill 
development that would take advantage of the site’s proximity to transport, 
educational infrastructure, public recreation spaces, high amenity and employment 
opportunities associated with the city centre. Additionally, the sites location and 
sloping topography provides the capacity to develop at a higher density and height 
without excessively compromising neighbouring development or neighbourhood 
character, and in conjunction with the development requirements as set out in the 
draft Deed. 
It is also considered the proposed higher density coding is in line with the objectives 
of the City’s 2010-2015 Strategic Plan to provide more diverse and affordable 
housing and innovative and renewed City and suburban areas, and would contribute 
to housing supply targets as set out in the WAPC’s strategic policy Directions 
2031and Beyond. 
 
Development Provisions 
The applicable provisions of the Residential Design Codes (R Codes) will apply to 
new development within the subject sites under the proposed density of R160, 
excepting maximum building height. The maximum building height of the subject 
sites will be controlled through the development requirements of the draft Deed.  
 
The draft Deed sets out that the subject sites can only be developed above a density 
of R60 and to a maximum density of R160 (subject to the approval of the 
amendment) whereby the DoH complies with the development requirements as set 
out in the Deed. Additionally, the Deed authorises the City to place an absolute 
caveat on the Certificates of Title of the subject lots, which would be binding on 
successors in title, and cannot be lifted until such a time the Deed provisions are 
met. With consideration to this, officers do not consider the development 
requirements of the Deed, as relating to building height and vehicle access, require 
duplication within the proposed amendment . 
 
Building Height 
The draft Deed sets out building height in the form of specified horizontal height 
‘planes’ expressed as Australian Height Datum (AHD) levels, which represent the 
maximum height that external walls of any new development must not exceed. It is 
considered the application of a ‘height plane’ will allow for appropriate flexibility in 
building design and respond more appropriately to the site’s unusual topography 
than the maximum building height as prescribed in the R Codes which is generally 
measured from natural ground level.  The subject sites are divided into three zones, 
A, B and C, with a horizontal height plane nominated for each zone and of which 



  Agenda Attachments - Planning Services Committee 
16 January 2013 

 

 Page 85 

correspond to the general stepping down in topography from east to west. At 
Attachment 2 the following height planes are proposed for each of the three zones: 
• Zone A - AHD of 37m;  
• Zone B - AHD of 40m;  
• Zone C - AHD of 45m. 
 
Under Table 4 of the R Codes, for a residential density of R160, a maximum external 
wall height (including concealed roof) of 16 metres is allowed. The maximum AHD 
heights proposed in zones B and C are generally one ‘storey’ less than would be 
allowed under the maximum building height provisions of the R Codes, with zone A 
allowing a similar building height as provided under the R Codes. Although no 
conceptual design work on the built form of future development has yet been 
undertaken, in zones B and C, the proposed maximum AHD would generally allow 
for three storey development with scope for a pitched or sloping roof design. In Zone 
A, 4 to 5 storeys could be facilitated; assuming development occurs from existing 
ground levels with no major excavation or fill. Overall, the proposed maximum 
building AHD height planes for the three zones would generally present as a 
maximum three storey development to street level as viewed from the adjoining 
existing residential properties in Burt and East Streets, which are elevated above 
street level (by a significant amount in some cases).  
For further discussion and detail on building height, please see the previous Council 
report at Attachment 3. 
 
Draft Deed of Covenant 
In line with Council’s resolution of 7 November 2012, the DoH, in liaison with the 
City, have prepared a draft Deed of Covenant to be presented to Council in 
conjunction with the initiation of Amendment No. 57. The terms of the Deed reflect 
Council’s previous resolution and contain a clause authorising the City to place an 
absolute caveat on the Certificates of Title of the subject lots, which would ensure 
the requirements of the Deed would be binding to any subsequent landowners 
(successors in title).  
 
With consideration to this, officers recommend Council approve the content of the 
draft Deed of Covenant and subsequently advertising of the draft Deed in 
conjunction with advertising of Amendment No. 57 for public comment. At the close 
of advertising, should any major modifications to the Deed be made in response to 
any submissions received during advertising, the modified Deed will be presented 
back to Council for approval prior to execution. The draft Deed is under finalisation 
and will be circulated under a separate cover with this item. 
 
CONCLUSION 

The proposed Scheme amendment and draft Deed of Covenant are considered by 
officers to satisfy the requirements of Council’s previous resolution. Officers consider 
the proposed increase in residential density of the subject sites from R60 to R160 to 
facilitate efficient use of existing urban land and the delivery of additional affordable 
and diverse housing options within the City in a location proximal to transport, 
employment, education, essential services and shopping facilities. Furthermore, the 
Scheme amendment and concurrent draft Deed are considered to meet the 
objectives of the City’s 2010-2015 Strategic Plan to provide more diverse and 
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affordable housing and innovative and renewed City and suburban areas, and would 
contribute to housing supply targets as set out in the WAPC’s strategic policy 
Directions 2031and Beyond. 
 
Therefore it is recommended that Council initiate the proposed Scheme amendment 
to increase the residential density code of Residential zoned land at No’s.19-21 (Lot 
1873) and 23-25 (Lot 1907) Burt Street, Fremantle, from R60 to R160, and 
concurrently, approve the draft Deed of Covenant for public advertising and 
execution upon final adoption of Amendment No. 57 by Council. 
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COMMITTEE AND OFFICER'S RECOMMENDATION 

 
1. That  Council resolve, pursuant to Section 75 of the Planning and 

Development Act 2005, to amend Local Planning Scheme No. 4 as follows: 
 

(a) Amend the Scheme Map to apply a residential density coding of R160 to 
No. 19-21 (Lot 1873) and No. 23-25 (Lot 1907) Burt Street, Fremantle as 
shown on the map below: 
 

 
 
 

2. That the Mayor and Chief Executive officer be authorised to execute the 
relevant Scheme Amendment documentation. 

 
3. That the Local Planning Scheme Amendment be submitted to the Department 

for Environment and Conservation requesting assessment prior to 
commencing public consultation. 

4. That the Local Planning Scheme Amendment be submitted to the Western 
Australian Planning Commission for information. 

 
5. That the amendment be advertised for a period of not less than 42 days in the 

“West Australian” and a local newspaper.  
 
6.  That Council resolve to approve the content of the draft Deed of Covenant at 

Attachment 2 and that the draft Deed of Covenant be advertised in 
conjunction with the amendment at part (5) above. 
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7.  That the Mayor and Chief Executive Officer be authorised to execute the 

Deed of Covenant upon final adoption of Scheme Amendment No. 57 by 
Council subject to no modifications to the Deed being necessary as a 
consequence of advertising. 
 

8. That in the event modifications to the Deed are necessary as a consequence 
of advertising, the modified Deed shall be reported back to Council for further 
approval prior to being executed. 

 
 
Cr J Wilson MOVED an amendment to part 6 of the Committee and Officer's 
Recommendation to read as follows: 
 

6. That Council resolve to approve the content of the draft Deed of Covenant at 
Attachment 2 and that the draft Deed of Covenant be advertised in conjunction 
with the amendment at part (5) above, with the following changes: 

 
a)  That clause 2.4 (g) of the draft deed be deleted and replaced with it the following; 

 
(g) The development shall incorporate Public Art and / or Heritage Works (and 

defined by the City of Fremantle Local Planning Policy 2.19) equal in value to 
1% of the Development Cost which shall; 

 
(i) be located within 200m of the nearest boundary of the Land; and, (ii)  
conform with the principles of the City of Fremantle Local Planning 

Policy 2.19; and 
 

b)  That the term ‘Percent for Art Scheme’ be deleted from clause 1.1 
 

 
SECONDED: Cr D Hume 
 
LOST: 5/5 
 
Mayor, Brad Pettitt used his casting vote AGAINST the recommendation 
resulting in it being LOST. 
 
For Against  
Cr David Hume 
Cr Rachel Pemberton 
Cr Josh Wilson 
Cr Ingrid Waltham 
Cr Sam Wainwright 
 

Mayor, Brad Pettitt 
Cr Robert Fittock 
Cr Jon Strachan 
Cr Andrew Sullivan 
Cr Bill Massie 
 

 
REASON/S FOR CHANGE TO COMMITTEE RECOMMENDATION 

 
So that the deed more closely reflects the principles of the City of Fremantle LPP 
2.19’. 
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Cr A Sullivan MOVED an amendment to part 5 and 6 of the Committee and 
Officer's Recommendation to read as follows: 
 
5.  That the amendment be advertised for a period of not less than 42 days in 

the “West Australian” and a local newspaper, after the Deed referred to in 
(6) below is amended and its content has been approved by Council. 

 
6.  Replace the wording of (6) as printed in the agenda with the following: 

That consideration of the draft deed at Attachment 2 be deferred to the 
January 2013 ordinary Council meeting to enable clause 2.4 of the Deed 
to be reworded to more accurately reflect the intent of the previous 
resolution of the Planning Services Committee dated 7th November 2012. 

 
SECONDED: Cr B Massie 
 
CARRIED: 10/0 
 
For Against  
Mayor, Brad Pettitt 
Cr Jon Strachan 
Cr David Hume 
Cr Rachel Pemberton 
Cr Robert Fittock 
Cr Josh Wilson 
Cr Ingrid Waltham 
Cr Sam Wainwright 
Cr Bill Massie 
Cr Andrew Sullivan 

 

 
REASON/S FOR CHANGE TO COMMITTEE AND OFFICER’S 
RECOMMENDATION 
 
The officers recommended the above amendment for the following reasons; 
 
After further review of the draft Deed as included as Attachment 2 to the item, 
officers consider that the wording of clause 2.4 (b) of the Deed does not fully reflect 
the intent of part the Planning Services Committee’s previous resolution of 7th 
November 2012 on this matter, which stated: 
 
 (viii)  A base target dwelling yield across the site of 180 dwellings, but with an 

express aim of utilising the opportunity to increase that yield up to the 
maximum permissible under the density coding of R160 and the plot ratio of 
2.0 specified in Table 4 of the Residential Design Codes 2010 (approximately 
220 – 250 dwellings),  provided that: (a) at least 45% of the first 180 dwellings 
consists of a mix of public and ‘affordable housing’; and (b) all of the other 
dwellings in excess of the base target yield provide to the commercial 
marketplace or as ‘affordable housing’ a diverse range of specialised 
accommodation types such as housing with universal access; studio or single 
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bedroom housing; aged or dependent person accommodation; artist studio 
houses; and/or, housing for students and key workers. 

 
It is therefore recommended that consideration of the content of the draft Deed 
should be deferred to allow time for the wording of this clause of the Deed to be 
amended. The intention is to advertise the planning scheme amendment and the 
Deed for public comment at the same time, and therefore a related amendment to 
part (5) is recommended to delay advertising of the scheme amendment until the 
wording of the Deed has been amended. 
 
 
Cr Andrew Sullivan MOVED the Committee and Officer's recommendation as 
amended to read as follows; 
 
COUNCIL DECISION 
1. That  Council resolve, pursuant to Section 75 of the Planning and 

Development Act 2005, to amend Local Planning Scheme No. 4 as 
follows: 

 
(b) Amend the Scheme Map to apply a residential density coding of 

R160 to No. 19-21 (Lot 1873) and No. 23-25 (Lot 1907) Burt Street, 
Fremantle as shown on the map below: 

 

 
 
 
2. That the Mayor and Chief Executive officer be authorised to execute the 

relevant Scheme Amendment documentation. 
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3. That the Local Planning Scheme Amendment be submitted to the 

Department for Environment and Conservation requesting assessment 
prior to commencing public consultation. 

4. That the Local Planning Scheme Amendment be submitted to the Western 
Australian Planning Commission for information. 

 
5.  That the amendment be advertised for a period of not less than 42 days in 

the “West Australian” and a local newspaper, after the Deed referred to in 
(6) below is amended and its content has been approved by Council. 

 
6.  Replace the wording of (6) as printed in the agenda with the following: 

That consideration of the draft deed at Attachment 2 be deferred to the 
January 2013 ordinary Council meeting to enable clause 2.4 of the Deed 
to be reworded to more accurately reflect the intent of the previous 
resolution of the Planning Services Committee dated 7th November 2012. 

 
5.  That the Mayor and Chief Executive Officer be authorised to execute the 

Deed of Covenant upon final adoption of Scheme Amendment No. 57 by 
Council subject to no modifications to the Deed being necessary as a 
consequence of advertising. 

 
6. That in the event modifications to the Deed are necessary as a 

consequence of advertising, the modified Deed shall be reported back to 
Council for further approval prior to being executed. 

 
SECONDED: Cr J Wilson 
 
CARRIED: 10/0 
 
For Against  
Mayor, Brad Pettitt 
Cr Jon Strachan 
Cr David Hume 
Cr Rachel Pemberton 
Cr Robert Fittock 
Cr Josh Wilson 
Cr Ingrid Waltham 
Cr Sam Wainwright 
Cr Bill Massie 
Cr Andrew Sullivan 
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ATTACHMENT 2 – Draft Deed (as amended) – City of Fremantle and 
Department of Housing – 19-21 and 23-25 Burt Street, Fremantle 
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PSC1301-9 DRAFT LOCAL PLANNING POLICY 2.9 - RESIDENTIAL 
STREETSCAPE POLICY - ADOPTION FOR FINAL APPROVAL 

Attachment 1 – Summary of Submission 
 
Owner/Occupier of property within the City of Fremantle 
 
The developer of 88 Marine Terrace demolished a house that was 
recommended for addition to the Municipal Heritage Inventory and is 
constructing a building which is grossly out of scale compared to 
neighbouring properties and incompatible with the pre-existing streetscape.  
 
The City of Fremantle approved the demolition, contrary to its claim to 'green' 
credentials and its claim to be a 'protector of heritage'. The City also approved 
the construction of the replacement building. 
 
Despite a long campaign against this demolition and redevelopment, a 
campaign strongly supported by all neighbours, the developer refused to 
retain any element of the existing house and made only insignificant changes 
to the bulk, height and design of the replacement building  
 
Even a casual observer cannot fail to notice that the building is repugnant in 
its unwanted domination of its neighbours and its incompatibility with the 
streetscape.  
 
We were advised by the City of Fremantle that it was powerless to prevent the 
developer proceeding with his plans because the plans satisfied all of the 
necessary design codes. Indeed, we are advised that the developer has a 
reputation for complying with design codes whilst pushing through proposals 
for repugnant development. 
 
We are therefore strongly of the view that either the design codes must be 
amended, or else other provisions must be enacted to qualify or override the 
codes. Residents of the City of Fremantle should be protected from the 
ruthless behaviour of developers such as the developer of 88 Marine Terrace. 
 
To the extent that the proposed residential streetscape policy will prevent a 
repetition of the kind of redevelopment witnessed at 88 Marine Terrace, we 
support 
the draft policy. 
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Attachment 2 – Track changes 
Key: 
Text type Meaning of text type 
Strikethrough  Wording deleted 
Underline  Proposed new wording 
Highlight Wording retained and moved to a 

more appropriate part of the policy 
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